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I. Introduction: Crises and Catastrophes
On June 10, 1999, a petroleum products
pipeline belonging to the Olympic Pipe Line
Company ruptured upstream from a communi-
ty park located in the city of Bellingham,
Washington. The sixteen-inch pipeline spewed
approximately 250,000 gallons of gasoline into
nearby Whatcom Creek that runs through the
park. Two ten-year-old boys playing near the
creek accidentally set off a spark that ignited
the vapors into a giant fireball and resulted in
their deaths. An eighteen-year-old fisherman
also died, drowning after being overcome by
the gas fumes pouring down the creek. The
incident destroyed restored salmon habitat
and closed thirty-seven miles of the 400-mile
pipeline that services much of Washington
State. The U.S. Transportation Department's
Office of Pipeline Safety levied a record fine of
$3.05 million on the company, and criminal
and civil suits have been filed against the com-
pany and certain of its employees. Many
Bellingham residents, particularly the parents
of the lost children, and government officials
have questioned the propriety of placing such
a high-risk facility in an area where the poten-
tial impact on human life and environmental
well-being is so great.1
Crises, either real or perceived, have often
led to significant pieces of environmental leg-
islation. Many environmental statutes come
about as a response to catastrophe when some
untoward event redefines the political land-
scape. Most law occurs routinely, but some-
times an accident of circumstance produces a
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1. See Charles Pope, Failure of Pipeline Bill Hits Bellingham
Hard, SEATTLE POST-INTELLIGENCER, Nov. 6, 2000, available at seattlep-
i.nwsource.com/local/pipe063.shtml (last visited Apr. 17, 2001).
new paradigm, as did Love Canal2 with
Superfund and the Exxon Valdez with the Oil
Pollution Act of 1990 ("OPA").3 The June 10,
1999, rupture of the petroleum products
pipeline in Bellingham, Washington, may simi-
larly prove to be a precipitating moment in the
history of Washington State's Energy Facility
Siting Act.4 Enacted in response to a percep-
tion of future energy shortages and the com-
plexity of existing siting processes, the statute
did not change a great deal until the
Bellingham incident awoke it from its placid
existence. 
In 1970, the state legislature established
the Energy Facility Site Evaluation Council
("EFSEC") to centralize evaluation of energy
facility siting projects in a single location with-
in state government. Prior to this piece of leg-
islation, the review and permitting process for
energy facility proposals had involved many
state agencies making separate decisions
about each energy project. EFSEC provided a
"one-stop shopping process" unique to
Washington State, in terms of licensing major
non-hydro energy facilities.5 Its authority cov-
ers applications for certain thermal power
plants, associated transmission lines, certain
oil and gas pipelines, and oil and gas storage
and processing facilities above designated
minimum capacities.6 The statute calls for pro-
viding sufficient energy for the state's continu-
ing economic development at a reasonable
cost while minimizing the adverse effects that
such expansion may have on the natural envi-
ronment.7 Environmental safeguards are incor-
porated in the siting process.8 The Council has
promulgated extensive rules clarifying its
sweeping mandate.9
Prompted by the June 1999 Bellingham
incident, Governor Gary Locke appointed the
Governor's Fuel Accident Prevention and
Response Team to explore safety issues. In
December 1999, at the Washington Cities and
Counties Pipeline Safety Forum, Locke
announced his endorsement of the Team's
Report.10 Among other recommendations, the
Report proposed a task force to study reform of
the state's energy facility siting legislation dur-
ing 2000.11 Legislature took up the cause,
including funds for reviewing the statute in the
budget.12
A careful examination of the statute's thir-
ty-year history is both timely and instructive.
The siting process is neither well understood
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2. Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. §§ 9601 - 9675
(1994).
3. 33 U.S.C. §§ 2701 - 2761 (1994).
4. WASH. REV. CODE §§ 80.50.020-.904 (2000).
5. John A. Granger & Kenneth R. Wise, A Critique of One-stop
Siting in Washington: Streamlining Review without Compromising
Effectiveness, 10 ENVTL. L. 457, 457 (1980).
6. The Act provides exact specifications for applicable
facilities. WASH. REV. CODE § 80.50.020.  In particular, crude or
refined liquid petroleum product pipelines larger than 6 inches in
diameter and greater than fifteen miles in length are subject to
review.  Id. § 80.50.020 (7) (a).
7. Id. § 80.50.010.
8. Id. §§ 80.50.071(a), 80.50.080, 80.50.090, 80.50.150,
80.50.160.
9. WASH. ADMIN. CODE § 463-06 (1997).  Of the nineteen
chapters, nine are procedural (elaborating the Council's adminis-
trative process for its three phase review); three incorporate state
and federal standards for air, water, and dangerous wastes; one
contains the Council's required State Environmental Policy Act
("SEPA") rules and the remaining six describe items primarily
related to internal agency management.  The Council has very few
significant legislative rules.  Energy Facility Site Evaluation
Council, Rules Review Progress Report Under Executive Order 97-
02 (Oct. 15, 1999), available at http://www.efsec.wa.gov/
Rulesreview/review1099.html (last visited Feb. 23, 2000) ([here-
inafter Rules Review).
10. Governor Gary Locke, Address at Washington Cities
and Counties Pipeline Safety Forum (Dec. 13, 1999) (tapes avail-
able from authors) (hereinafter Locke Address).
11. GOVERNOR’S FUEL ACCIDENT PREVENTION & RESPONSE TEAM,
STATE OF WASH., FINAL REPORT & RECOMMENDATIONS 9 (1999) (here-
inafter GOVERNOR’S REPORT). The Governor requested EFSEC to
take the lead in developing the proposed legislation. Locke
Address, supra note 10. The task force was charged with conduct-
ing a thorough, comprehensive analysis of and developing
amendments to the current statute for consideration by the 2001
legislature.  State of Washington Energy Facility Site Evaluation
Council, Minutes - Regular Meeting 5 (Jan. 10, 2000), available at
http://www.efsec.wa.gov/FILES/minutes/min00jan10.htm (last
visited July 23, 2000).  
12. State of Washington Energy Facility Site Evaluation
Council, Minutes - Regular Meeting 4 (May 8, 2000), available at
http://www.efsec.wa.gov/FILES/minutes/min00may8.html (last
visited July 22, 2000); see also THE JOINT LEGISLATIVE TASK FORCE ON THE
ENERGY FACILITY SITE EVALUATION COUNCIL, NOTEBOOK at Tab 1 (2000)
(hereinafter JOINT LEGISLATIVE TASK FORCE).  The budget proviso
enabling the Task Force is a condensed version of S.B. 6411 that
passed the Senate on February 10, 2000.  Complementary legis-
lation was not passed out of the House before the session ended.
The proviso allocated $25,000 from the general fund for the pur-
pose of reviewing the siting statute. Act of Apr. 27, 2000, ch. 1, §
116(41), 2000 Wash. Laws 2d Spec. Sess.
by the public nor has it been well-elucidated by
media coverage of the pipeline rupture.13 The
Bellingham incident has thrust this relatively
obscure statute to the forefront of public atten-
tion within the state and has created reverber-
ations at the national level.14
An understanding of EFSEC's evolutionary
history sheds light on contemporary issues
and points the direction for future pathways.15
Analogies drawn from science furnish the tools
for a historical survey and analysis. In this
study, the geologic metaphor of relative time16
will allow the authors to identify four distinct
periods in the statute's existence and offer a
rationale for creating these divisions.
Predominant features found in the areas of leg-
islative activity, siting activity, and institutional
aspects delineate the time periods, collectively
forming the fossil record of siting history or its
"geologic column."
The interdisciplinary nature of geology and
its intersection with the biological sciences17
expands the legal-geologic metaphor to
include the terminology of evolutionary biolo-
gy.18 Fossil records furnish the database for the-
ories of evolution. A close look at the statute's
geologic column evokes consideration of four
significant "evolutionary events" recorded in
successive strata: 1) the origin of the statute; 2)
creation of the Counsel for the Environment; 3)
the accretion of environmental laws; and 4) the
rise of the preemptive power question. These
episodes in Washington State's thirty-year his-
tory of energy facility siting are significant bell-
wethers in the present panorama of reform.
Returning to the concept that crisis and
catastrophe often impose change in the land-
scape of environmental law, the authors will
again borrow from geology and its classic con-
troversy of catastrophism versus uniformatari-
anism.19 Most early nineteenth-century geolo-
gists attributed the major disconformities in the
paleontological record, as well as contortion of
strata, to catastrophic dislocation of the earth's
255
W
ES
T 

N
O
R
TH
W
ES
T
Spring 2001 Evolution of the Energy Facility Site Evaluation Council
13. E-mail communication from Margaret Hornbaker to
Ross Anderson (Dec. 10, 1998) (on file with authors).
14. See GOVERNOR GARY LOCKE, 2000 POLICY BRIEF,
UNDERGROUND PIPELINES: A HIDDEN HAZARD, available at
http://www.governor.wa.gov/budpol/pipeline.html (last visited
Apr. 14, 2000); Pipeline Safety, DISTRICT 43 REP. (State Representative
Frank Chopp, Wash.), Apr. 2000, at 3; Audiotape: Symposium on
People, Pipelines, and Petroleum, held by the Environmental Law
Society of the University of Washington School of Law (May 3,
2000) (on file with the authors) (hereinafter Environmental Law
Society Symposium); John Hendren, White House Ready to Act on
Safety of Pipelines, SEATTLE TIMES, Apr. 11, 2000, at A1; State Officials
Back House Pipeline-Safety Bill, SEATTLE TIMES, July 13, 2000, at B2; 146
CONG. REC. S34 (daily ed. Mar. 23, 2000) (statement of Sen.
Gorton); Bellingham Pipeline Accident and Ways to Improve Pipeline
Safety: Hearing Before the Subcomm. on Surface Transportation and
Merchant Marine of the Senate Comm. on Commerce, Science, and
Transportation, 106th Cong. 137 (2000) (statement of Mark
Asmundson, Mayor of the City of Bellingham), available at
http://www.senate.gov/~commerce/hearings/0313asm.pdf (last
visited Mar. 26, 2001). The popular press also took up the cause.
Thomas Fields-Meyer & Meg Grant, A Loss Beyond Healing, PEOPLE
MAG., Feb. 7, 2000, at 79.
15. EFSEC's evolution parallels the timeline of the mod-
ern day environmental movement.  Earth Day 1970 aroused pub-
lic sentiment, and many sources credit it as the impetus that
stirred public opinion, produced today's environmental move-
ment, and generated the extensive environmental legislation of
the seventies.  WALTER A. ROSENBAUM, ENERGY, POLITICS,AND PUBLIC
POLICY 205 (1987); NORMAN J. VIG & MICHAEL E. KRAFT,
ENVIRONMENTAL POLICY IN THE 1990S 81-82 (1990).  
16. Geologic time is continuous.  Relative age determines
the chronologic order of a sequence of events.  Radiometric or
absolute dating provides a method for directly measuring geo-
logic time in terms of a specified number of years.  W. KENNETH
HAMBLIN & ERIC H. CHRISTIANSEN, EARTH’S DYNAMIC SYSTEMS 174-79,
184 (1995); see generally PHILOSOPHY OF GEOHISTORY (Claude C.
Albritton ed., 1975).  The authors wish to thank Maria Luisa B.
Crawford, Professor of Science and Environmental Studies and
Professor of Geology, Bryn Mawr College, for her assistance in
contributing to our understanding of geologic time. 
17. Steven M. Stanley, New Horizons for Paleontology, With Two
Examples: The Rise and Fall of the Cretaceous Supertethys and the Cause of
the Modern Ice Age, J. OF PALEONTOLOGY 999, 999 (1995). The punctu-
ational model of evolution dramatically elevated the profile of
paleontology within the field of evolutionary biology. Id.; see also
Brooks Hanson et al., The Diversity of Evolution, 284 SCIENCE 2105,
2105 (1999) (describing how research on evolution and life's
diversity has increasingly involved interdisciplinary studies, biol-
ogy, ecology, paleontology and the earth sciences).  Similarly,
scientists have focused on an interrelated research question con-
cerning the intersection of paleontology and evolutionary biolo-
gy - how does the biosphere respond to environmental perturba-
tions at the regional or global scale?  David Jablonski, The Future
of the Fossil Record, 284 SCIENCE 2114, 2114-15 (1999). 
18. Where it has progressed on the question of the evolu-
tion of law, legal theory is a remarkable mirror image of the
refinement of evolutionary biology from Darwin to the Ecosystem
Age. J.B. Ruhl, The Fitness of Law: Using Complexity Theory to Describe the
Evolution of Law and Society and Its Practical Meaning for Democracy, 49
VAND. L. REV. 1407, 1415 (1996). Ruhl makes an interesting obser-
vation: the principal difference between biological evolution and
sociolegal evolution is that the actors in the sociolegal system
have the power to make long or short jumps across fitness land-
scapes at will. Id. at 1418.
19. HAMBLIN & CHRISTIANSEN, supra note 16, at 172-74.
crust.20 By analogy, the Bellingham incident
approximates a meteorite hit or a major volcanic
eruption. Later, another theory espousing
incremental change over a lengthy time span
challenged catastrophism.21
According to neocatastrophists, relatively
brief episodes of rapid environmental changes
have repeatedly interrupted the normal course
of events.22 Crisis-driven law corresponds to
these theories of punctuated evolution23 based
on geologic evidence. In other words, law is
both incremental and punctuated. As seen in
EFSEC's history, the concepts are not mutually
exclusive but complementary hypotheses. 
Assessing the legislature's "intent to seek
courses of action that will balance the increas-
ing demands for energy facility location and
operation in conjunction with the broad inter-
ests of the public"24 against the historical
record supports several inferences. First, since
1970, Washington State has had abundant
energy at a reasonable cost25 with no major
adverse environmental impacts as a result of
the siting process. Second, the Council has
functioned successfully as a forum for handling
extra-ordinary and controversial energy issues.
Third, although it says little about the existing
EFSEC process, the Bellingham event has a
great deal to say about EFSEC's future role in
protecting public and environmental well-
being. The tragedy in Bellingham coupled with
yet another impending energy shortage has, in
all likelihood, generated the political will to
beget change. Evolution is not always a suc-
cess story,26 but Washington State's siting
statute has enjoyed at the least a modicum of
success. Catastrophe, crisis, and incremental-
ism have all played roles in the EFSEC's cre-
ation and survival. 
II. Eons, Eras, and Epochs
Geologists divide the earth's history into
short-term epochs, longer eras and indefinitely
long eons — major time periods that are char-
acterized by common features, events or cir-
cumstances. In the hierarchy of relative time
subdivisions, differences between successive
epochs are not as great as those between suc-
cessive eras and the longer eons. 
Adopting these rules of nomenclature,
Washington State's energy facility siting histo-
ry consists of two eras: thermal power plant sit-
ing and the later, more inclusive energy facility
siting. Each era can be differentiated and
referred to by its respective licensing and gov-
erning body — the Thermal Power Plant Site
Evaluation Council ("TPPSEC") for the first era
and the Energy Facility Site Evaluation Council
("EFSEC") for the second. The three areas of
legislative activity, siting activity and institu-
tional aspects determine the key attributes of
each era, with major legislative changes in the
middle of the first decade clearly distinguish-
ing the two. The ensuing twenty-five years
exhibit less dramatic, though noticeable,
changes. Within the EFSEC Era, differentiating
characteristics suggest three epochs — early,
middle and recent.
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20. PHILOSOPHY OF GEOHISTORY, supra note 16, at 2-3. Using a
different metaphor, J.B. Ruhl applies the scientific theory of non-
linear dynamical systems behavior to law. In this context, catas-
trophe occurs when a system suffers a discontinuity that radical-
ly shifts the location and trajectory of the system. J. B. Ruhl,
Complexity Theory As A Paradigm For The Dynamical Law-and-Society
System: A Wake-up Call for Legal Reductionism and The Modern
Administrative Stat, 45 DUKE L.J. 849, 856 (1996).
21. PHILOSOPHY OF GEOHISTORY, supra note 16, at 1-2.
22. CLAUDE C. ALBRITTON, 16 CATASTROPHIC EPISODES IN EARTH
HISTORY 175-77 (1989). A corollary holds that catastrophic
episodes were attended by crises in the history of life leading to
significant change such as extinction. Id.; see also STEVEN M.
STANLEY, THE NEW EVOLUTIONARY TIMETABLE: FOSSILS, GENES, AND THE
ORIGIN OF SPECIES 3-4 (1981). A myriad of species has inhabited the
earth for millions of years without evolving noticeably. On the
other hand, major evolutionary transitions have occurred during
episodes of rapid change. Evolution has moved by fits and starts.
ALBRITTON, supra. The evolution of well-established species tends
to be very sluggish. Id. at 203.
23. A historical record of great deluges of evolutionary
change, followed by long periods of minute species variations
and interrupted by catastrophic episodes of extinction, is what
biologists mean by punctuated equilibrium. Ruhl, supra note 18,
at 1414; see also STANLEY, supra note 22, at 5-8, 77-78. A political sys-
tem displays considerable stability with regard to the manner in
which it processes issues, but the stability is punctuated with
periods of volatile change. FRANK R. BAUMGARTNER & BRYAN D.
JONES, AGENDAS AND INSTABILITY IN AMERICAN POLITICS (1993). Thus,
the theory of punctuation is common to a number of disciplines:
law, biology, geology and public administration.
24. WASH. REV. CODE § 80.50.010.
25. Rob Eure, As Power Prices Rise, Businesses In Ore. Seek to
Delay Deregulation, WALL. ST. J., Sept. 27, 2000, at NW1. The average
cost of electricity per kilowatt-hour in Washington is $0.045 com-
pared with $0.063 for the rest of the United States. Id.
26. Ruhl, supra note 18, at 1412.
A. Prehistory
In breaking ground for the Hanford
Engineer Works in 1943, public officials were
also planting the seeds for energy facility siting
in Washington State.27 The wartime Hanford
legacy resulted in the state legislature creating
an Advisory Council on Nuclear Energy and
Radiation during the 1950s.28 Made up of rep-
resentatives from both industry and state gov-
ernment, the Council focused in the post-war
years on the development of nuclear energy for
peacetime use.29 During the late 1960s and
early 1970s, the Council turned its attention to
thermal energy rather than hydroelectric
resources; developing generating capacity was
considered an urgent need.30 Regional electric
power requirements doubled between 1950
and 1960, and again from 1960 to 1970,31 with
the trend of increasing need expected to con-
tinue.
In 1965, the state formed an Office of
Nuclear Energy within the Department of
Commerce and Economic Development.32
Around the same time, the Advisory Council
became concerned about the state's future
electric power needs, prompting the legislature
to create the Interim Joint Committee on
Nuclear Energy in 1967.33 In 1968, the Advisory
Council along with the Joint Committee began
to examine the question of siting nuclear
power plants and to identify the issues
involved.34 Acting jointly in 1969, the entities
recommended to Governor Daniel J. Evans that
a council, representative of state agencies, be
formed to evaluate proposed sites for the con-
struction of thermal power plants.35 Later that
year, Governor Evans issued an Executive
Order establishing the Thermal Power Plant
Siting Council and outlining its duties.36 The
Siting Council's purpose was to provide one-
stop siting for the many thermal power proj-
ects being proposed at that time.37 In terms of
the scientific analogy, the Council can be seen
as a primitive life form gestating in the
primeval ooze of the state's energy needs.
B. The Era of TPPSEC (1970-1974)
1. TPPSEC Legislative Activity
The TPPSEC Era dawned on January 17,
1970, as the Washington State legislature
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27. William L. Fitch, A Review of Energy Facility Siting in
the State of Washington 1 (June 1990) (unpublished manuscript
on file with authors and EFSEC); Joseph L. McCarthy, Introduction:
The Evolution of Washington Siting Legislation, 47 WASH. L. REV. 1, 2
(1971). 
28. Fitch, supra note 27.
29. McCarthy, supra note 27; D. J. BROEHL, PORTLAND GEN.
ELEC. CO., FIELD INVESTIGATION OF ENVIRONMENTAL EFFECT OF COOLING
TOWERS FOR LARGE STEAM ELECTRIC PLANTS (1968). The Preface to the
Executive Order creating the Council notes that the State of
Washington should anticipate a shortage of electric generating
power and brownouts absent immediate action. To meet this
need, the state must turn to primarily nuclear thermal sources.
Regional utilities in cooperation with the Bonneville Power
Administration ("BPA") had developed a ten-year plan in 1968
proposing the construction of seven thermal power plants. Fitch,
supra note 27, at 16-17. 
30. Fitch, supra note 27, at 16; McCarthy, supra note 27, at
5; William H. Rodgers, Jr., Siting Power Plants in Washington State, 47
WASH. L. REV. 9, 13 (1971); Henry E. Lippek, Power and the
Environment: A Statutory Approach to Electric Facility Siting, 47 WASH. L.
REV. 35, 36 (1971); Joel E. Haggard, The Washington Thermal
Power Plant Siting Act 1-3 (1971) (unpublished seminar paper on
file with authors); ENERGY FACILITY SITE EVALUATION COUNCIL, STATE OF
WASH., AN INTRODUCTION 1 (1989) (hereinafter EFSEC). 
31. Jack B. Robertson, President of the Washington
Environmental Council, Remarks at the State and Regional
Environmental Workshop Sponsored by Idaho, Oregon and
Washington Environmental Councils and the Conservation
Foundation 1 (Mar. 7, 1971) (transcript available in the University
of Washington Libraries, Archives Division); News Release,
Washington Environmental Council (Nov. 16, 1969) (available in
University of Washington Libraries, Archives Division); Lippek,
supra note 30, at 36. 
32. Fitch, supra note 27, at 1.
33. Id.
34. Id.
35. Id.
36. Id. at 2; McCarthy, supra note 27, at 4; News Release,
Office of Governor Dan Evans, Thermal Power Plant Site
Evaluation Council Formed (July 10, 1969) (on file with authors).
37. Fitch, supra note 27, at 17; Robertson, supra note 31, at
1; EFSEC, supra note 30, at 1; Lawrence B. Bradley, Thermal Power
Plant Siting in Washington State, Presented to the Pacific
Northwest Public Power Association (Sept. 10, 1969) (transcript
available from authors); Lyle Burt, Candidates Voice Doubt on Kiket
Nuclear Plant, SEATTLE TIMES, Oct. 9, 1969, at 4. Studies were being
conducted for projects at Hanford Reservation, Kiket Island,
Roosevelt Beach and Samish Island. Fitch, supra note 27, at 1. In
1968, BPA's Hydro Thermal Power Program was expected to
phase in seven thermal power plants to meet the Northwest's
electricity demands. CURTIS ESCHELS, WASH. STATE SENATE ENERGY &
UTILITIES COMM., THE ENERGY FACILITY SITE EVALUATION COUNCIL 13
(1977).
began to consider Senate Bill 49, introduced by
Executive Request of Governor Dan Evans.38
Evans was responding to complaints about the
lack of consistency and cohesion in the state's
siting process.39 The thermal power plant siting
was one of a package of six environmental bills
sponsored by the Administration.40 The legisla-
ture stated its future siting policy and intent
resolutely: to assure the welfare and protection
of the state's citizens; to preserve and protect
the quality of the environment; and to provide
abundant energy at a reasonable cost.41
Supported by a coalition of interests, the bill
passed the Senate on January 31, 1970,42 and
the House on February 5.43 The Governor
approved the bill on February 23, 1970,44-and it
was met with widespread voter satisfaction.45
2. TPPSEC Siting Activity
With regard to siting, the two principal dis-
tinguishing characteristics of this era were the
consideration of nuclear power as the primary
energy source and the significant number of
applications that culminated in site certifica-
tion agreements. In addition, because siting
nuclear power plants necessitated federal-
state cooperation, the era was marked with sig-
nificant federal involvement as the TPPSEC
worked closely with the Atomic Energy
Commission, predecessor institution to the
Nuclear Regulatory Commission ("NRC").46
Activity during this period consisted of five
applications to TPPSEC that resulted in four
signed site certification agreements.47 The first
power plant sited under the Act was WNP-2, or
Hanford No. 2.48 Washington Public Power
Supply System ("WPPSS")49 made application
in January 1971, and Governor Evans signed
the first Site Certification Agreement ("SCA") in
April 1972. Construction was begun that year,
and the plant became operational in 1985.50
This initial application was followed by WNP-1
in 1973 (subsequently joined with WNP-4 in
1974 to become the twin facility WPN-1/4) on
258
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38. S. 41-49, 2d Extra Sess. (Wash. 1970). 
39. Telephone interview with Daniel J. Evans, Former
Governor of Washington 1965 to 1977, in Seattle, Wash. (June 12,
2000) (hereinafter Evans Interview).
40. Environmental Bills To Pass, Says Evans, SEATTLE TIMES, Jan.
30, 1970, at A6; Daryl Lembke, Washington State Pollution Controls
Prize for Governor, L.A. TIMES, Mar. 16, 1970, at 3; Environment
Legislation, SEATTLE POST-INTELLIGENCER, Dec. 12, 1969, at 8; Albert L.
McCready, Dan Evans Takes to Airwaves to Foil 'Special Interests,
OREGONIAN, Feb. 13, 1970, at 38.
41. WASH. REV. CODE § 80.50.010.
42. Don Page, Nuclear Plant in Our Future, SEATTLE POST-
INTELLIGENCER, July 17, 1969, at 11. See also Rough Draft of
Memorandum from Thomas O. Wimmer, Sr., President,
Washington Environmental Council, to J.B. Robertson, Chairman,
Nuclear Power Plant Siting Committee (July 23, 1969) (on file with
authors); Washington Environmental Council, Resolution No. 2:
Statutory Authority for Thermal Power Plant Site Selection
Council (Sept. 22, 1969) (on file with authors); News Release,
Washington Environmental Council (Dec. 1, 1969) (available in
University of Washington Libraries, Archives Division).
43. The Act passed the Senate unanimously and by a 93 to
3 vote in the house. Robertson, supra note 31, at 4.
44. Act effective Feb. 23, 1970, ch. 45, § 1, 1970 Wash. Laws
Extra Sess. (codified as WASH. REV. CODE §§ 80.50.010-80.50.902
(2000)); Fitch, supra note 27, at 2.
45. Internal Memorandum from Roger M. Leed,
Washington Environmental Council, regarding Thermal Power
Plant Site Evaluation Council--Problems with Its Legislative
Authority and Procedures 7 (Jan. 15, 1975) (available in University
of Washington Libraries, Archives Division) (hereinafter Leed
Memo); Robertson, supra note 32, at 6; News Release,
Washington Environmental Council (1970) (available in
University of Washington Libraries, Archives Division); Lembke,
supra note 40. The level of satisfaction with the statute is reflect-
ed by the fact that only one amendment was enacted during the
TPPSEC Era. In 1974, the name of one member agency was
changed to reflect its new designation, for example, substituting
"Department of emergency services" for "Department of civil
defense." Act effective Feb. 16, 1974, ch. 171, § 46(3), 1974 Wash.
Laws Extra Sess. (codified as amended at WASH. REV. CODE §
80.50.030 (2000)). This kind of renaming activity occurs quite
often in the section on Council membership, making it the
statute's most frequently amended section. See WASH. REV. CODE §
80.50.030. These changes will not be noted further unless the act
of amendment has relevance beyond name change. 
46. Haggard, supra note 30, at 7-11. 
47. The site certification is neither a license nor a permit
but more in the nature of a contract. Fitch, supra note 27, at 19-20;
Interview with Curtis Eschels, Former Chair of EFSEC, in Seattle,
Wash. (Apr. 5, 2000) (hereinafter Eschels Interview).
48. Joel Edward Haggard, Washington State Site Certification for
Hanford, 15 TRANSACTIONS 646 (1972).
49. WPPSS has since changed its name to Energy
Northwest. Washington State Energy Facility Site Evaluation
Council, Nuclear Projects Under the Energy Facility Site
Evaluation Council, at http://www.efsec.wa.gov/nuclearproj.html
(visited Mar. 8, 2000) (hereinafter Nuclear Projects).
50. EFSEC, supra note 30, at 2; Fitch, supra note 27, at 4. Of
the projects certified during this era, WNP-2 (TPPSEC Application
71-1) is the only facility ever to be completed and become oper-
ational. Fitch, supra note 27, at 17. It is still in operation today.
Nuclear Projects, supra note 49.
51. Neither TPPSEC Applications 73-1 nor 74-2 became
operational. Construction began on WNP-4 in late 1975 but was
terminated in 1982 for financial reasons. Construction was sus-
pended on WNP-1 in 1983. Fitch, supra note 27, at 7-8.
the Hanford reservation and certified by the
Governor in 1975.51 WNP-3/5, referred to by its
location as Satsop, was certified in 1976.52
Additionally, Puget Sound Power and Light
along with three other utilities applied to site
the Skagit Nuclear Power Project on the Skagit
River in 1974 and received that certification in
1976.53
3. TPPSEC Institutional Aspects
Institutional change can occur in response
to legislative action or through an agency's
own volition. A summary of the original siting
statute's main provisions will provide a base-
line for identifying the mandated changes that
take place in later eras and epochs.54 The same
synopsis can also serve as a gauge of success-
ful legislative activity,55 while rulemaking and
administrative actions by the agency deter-
mine other institutional modifications.56
As enacted, the Council consisted of a
Chairman appointed by the Governor and rep-
resentatives of fifteen state agencies, augment-
ed by a representative from each local jurisdic-
tion involved.57 TPPSEC represented the "one-
stop" to coordinate various state authorities
exercising fragmented powers. The Council was
given general rulemaking powers,58 and rules
were adopted on May 7, 1970.59 The rules, reg-
ulations, and standards had to be at least as
stringent as the criteria established by the fed-
eral government.60 The Act directed that every
utility system wishing to construct a thermal
power plant of 250,000 kilowatts or more and
associated transmission lines in excess of
200,000 volts file an application for certifica-
tion with TPPSEC.61 Central to industry inter-
ests, Council decisions held preemptive
power..62 Moreover, the statute had a fast-track
mechanism requiring the governor to approve
or reject an application within sixty days of
receiving the Council's recommendation.63 And
even then judicial review was available.64
The statute contains several notable and
innovative features crucial to the interests of
the environmental community.65 First, appli-
cant fees finance the process and pay for an
independent consultant to verify and elaborate
on information in the application.66 Second, an
appointed Counsel for the Environment repre-
sents the public and its interest in protecting
the quality of the environment.67 Thus, the Act
provides for two publicly financed profession-
als whose sole function is to protect the public
interest. The public is further protected and
empowered by a sweeping disclosure section
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52. Construction began in 1976 but WNP-5 was terminat-
ed in 1982, and WNP-3 construction was suspended in 1983
(TPPSEC Applications 73-2 and 74-1). Id. at 4-5.
53. The company terminated the project in 1979 when the
Skagit County Commissioners denied a continuation of zoning.
Public opposition was influential in this decision (Application 74-
1). Id. at 6-7.
54. For discussion of the statute's provisions contempo-
rary with the original legislation, see generally Robertson, supra
note 31, and Rodgers, supra note 30. 
55. Not all legislative interest in an issue or statute results
in amendment. See JOHN W. KINGDON, AGENDAS, ALTERNATIVES, AND
PUBLIC POLICIES 165-95 (1995). Separate streams of problems, poli-
cies and politics come together at critical times. Solutions are
linked with problems, and both are joined to favorable political
forces. This coupling most likely occurs when a policy window,
the opportunity to push proposals or conceptions of problems, is
opened. Id. at 194-95.
56. The statute allows a great deal of administrative dis-
cretion so that little procedural change depends on legislative
action.
57. WASH. REV. CODE § 80.50.030. The fifteen agencies were:
the Water Pollution Control Commission, Department of Water
Resources, Department of Fisheries, Department of Game, State
Air Pollution Control Board, Department of Parks and Recreation,
Department of Health, Interagency Committee for Outdoor
Recreation, Department of Commerce and Economic
Development, Utilities and Transportation Commission, Office of
Program Planning and Fiscal Management, Department of
Natural Resources, Planning and Community Affairs Agency,
Department of Civil Defense, and Department of Agriculture.
Robertson, supra note 31, at 4. 
58. WASH. REV. CODE § 80.50.040. 
59. The Council, working under the Executive Order, had
already developed guidelines and rules of practice that sped the
adoption of rules under the statute. Fitch, supra note 27, at 2;
Rodgers, supra note 30, at 19; see generally WASH. ADMIN. CODE § 463-
08 (1970).
60. WASH. REV. CODE § 80.50.010.
61. Id. § 80.50.020. 
62. Id. §§ 80.50.110, 80.50.120(3); Rodgers, supra note 30,
at 19-23.
63. WASH. REV. CODE § 80.50.100.
64. Id. § 80.50.140.
65. Rodgers, supra note 30, at 25-30.
66. WASH. REV. CODE § 80.50.070.
67. Id. § 80.50.080. The Counsel for the Environment is an
assistant attorney general appointed by the State Attorney
General. Id.
that mandates freedom of information.68 The
Act contains strong requirements regarding
public hearings in affected jurisdictions and
"contested case" hearings.69
As it worked its way through the untried
application procedure, TPPSEC incrementally
perfected institutional means of implementing
the siting statute. Hearings on the first appli-
cation demonstrated that all questions would
not be resolved in these sessions. Hence, in its
final order on WNP-2 in 1972, the Council
introduced the concept that it had regulatory
authority over construction and operation as
well as siting, evidenced by the conditional
SCA.70 Thus, the Council established its role as
one of continuing oversight. In 1974, the con-
cept of a Prehearing Examiner was developed
during the review of Application 73-2.71
Tracing the variations found in the section
devoted to Council membership72 through time
reveals several legislative attempts to control
outcomes as well as create a more effective
process.73 During the statute's thirty-year histo-
ry this section has drawn continued attention
from legislators.74 Originally, the Governor
appointed the first Acting Chairman and the
first part-time Chairman.75 Compared to broad
grants of discretionary power usually given to
agencies, the statute enumerates the member
agencies with unusual specificity. As another
form of control, the costs of maintaining per-
manent staff and offices were appropriated
from the general fund.76 In other words, the
Council's actions and staff were reviewed in
conjunction with its regular overture for a
share of the state budget.
In 1975 the TPPSEC era came to an end.
Earlier consensus regarded nuclear generation
as the answer to public power needs. However,
growing concerns about the risks of nuclear
power coupled with increasing confidence in
the ability to satisfy projected electrical power
needs through other methods of generation77
led to significant statutory change at mid-
decade. In 1973, Governor Evans issued
Executive Order 73-2 creating the State of
Washington Energy Policy Council, charged
with developing a state energy policy and
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68. Id. § 80.50.160.
69. Id. § 80.50.090; WASH. ADMIN. CODE §§ 463-08-035, 463-
08-040 (1970).
70. Fitch, supra note 27, at 1. 
71. Id. at 5.
72. WASH. REV. CODE § 80.50.030.
73. Scholars have maintained that for legislators the
choice of administrative structure is vitally important.
Administrative procedures serve as a means of guiding agencies
to make decisions consistent with the preferences of the legisla-
tive coalition that succeeded in passing the agency's enabling
act. Matthew D. McCubbins et al., Structure and Process, Politics and
Policy: Administrative Arrangements and the Political Control of Agencies,
75 VA. L. REV.. 431, 431-32 (1989). Legislative control of an
agency's structure and design create institutional incentives that
generate particular outcomes at a future time. Jonathan R. Macey,
Organizational Design and Political Control of Administrative Agencies, 8
J.L. ECON. & ORG. 93, 108-09 (1992). Administrative process can be
defined as the structure of decision making and control as both
have the formal power to shape agency decision process and the
use of that power to exclude procedural control by others. Jerry
Mashaw, Explaining Administrative Process: Normative, Positive, and
Critical Stories of Legal Development, 6 J.L. ECON. & ORG. 267, 288
(1990). The legislature, courts, or the agencies themselves may be
the controlling parties. Id. at 295.
74. It was amended in 1974, 1975-76, 1977, 1984, 1985,
1986, 1988, 1990, 1994, and 1996. WASH. REV. CODE ANN.
§ 80.50.030 (West 1991 & Supp. 1999). 
75. The two Chairmen were: James M. Dolliver, Governor's
Chief of Staff, Acting Chairman, February to October 1970, and
Oswald Greagor, resident of Richland, first part-time Chairman,
October 1970 to November 1974. Fitch, supra note 27, at 3. The
third Chairman only served one month in the TPPSEC Era. He is
listed later, with the EFSEC Era. See infra note 113.
76. Each member agency paid the salaries of its represen-
tative and alternate. ESCHELS, supra note 37, at 6.
77. Public concern for legislative change is exemplified in
the following: Letter from Jane W. Nelson, Corresponding
Secretary, Washington State Division of the American Association
of University Women, to Oswald Greager, Chairman, Thermal
Power Plan Evaluation Committee 1-3 (July 22, 1974) (available in
the University of Washington Libraries, Archives Division); Letter
from Harvey Kailin to Washington State Representatives (Apr. 28,
1975) (available in the University of Washington Libraries,
Archives Division).
means of implementation.78 Shortly thereafter, 
the region experienced a prolonged drought
accompanied by a near-critical hydropower
shortage and the Arab oil embargo.79 By 1974,
increasing attention centered on western
coastal states as energy ports for the rest of the
country. Concern over liquefied natural gas and
crude oil shipments grew.80 These circum-
stances set the stage for the Energy Policy
Council's report and the subsequent transfor-
mation of TPPSEC into a new entity. 
C. The Era of EFSEC (1975-1999)
In January 1975, the Energy Policy Council
presented its findings and recommendations.81
The report's Energy Facility Siting section stat-
ed that "site approval and designation for
major energy installations should become the
responsibility of the State," specifying the
"proper siting of thermal power plants, oil
refineries, major rights-of-way for transmission
of energy and large installations for handling
and storage of critical materials."82 The report
recommended that the state extend the princi-
ple of one-stop licensing, and that TPPSEC's
functions be incorporated into a more compre-
hensive organization, the State Energy Facility
Siting Council, to cover additional major ener-
gy facilities.83
Publication of this report marked the end
of the TPPSEC Era. Just as mutations form new
material for evolution,84 "nuclear fallout" from
public opinion had produced a mutation from
TPPSEC to EFSEC. Major energy facility siting
in Washington State had begun to evolve into
its present form.
1. Early EFSEC (1975-1980)
a. Early Legislative Activity
The Energy Policy Council's report almost
immediately prompted a major legislative
response. Still active on the siting issue, envi-
ronmental organizations and power industry
representatives commented on the proposed
legislative changes.85 Legislators ultimately
amended the original 1970 version of the
statute following the report's recommenda-
tion.86 After extensive discussion of alterna-
tives, amendments and substitute bills, and
the convening of a conference committee that
was unable to reach agreement on the various
issues, the legislature passed a final version of
the statute that became effective in March
1976.87 The 1976 amendments included
expanded jurisdiction,88 together with a new
name and definitions89 reflecting the Council's
new responsibilities. The TPPSEC rules adopt-
ed at the time of amendment were to continue
in full force and effect.90
The year 1977 was one of legislative fine-
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78. Exec. Order No. 2, State of Wash. (1973). The order
charged the State Energy Policy Council with the following
responsibilities: 1) examining existing energy resources; 2) relat-
ing types of energy usages to each other; 3) defining the parame-
ters of energy management and conservation; 4) balancing ener-
gy production and demand in the state and maintenance of envi-
ronmental and social programs; 5) considering any other perti-
nent energy related topic; and 6) developing a proposed state
energy policy and means of implementing it. Surveying the exec-
utive orders of 1973 is a measure of the level of executive branch
concern about the energy situation: Exec. Order No. 7, Temporary
Emergency - Curtailment of Power Consumption; Exec. Order No.
8, Conservation of Electrical Energy; Exec. Order No. 9,
Authorizing the Centralia Steam Plant to Operate at Maximum
Capability and Directing the Department of Ecology to Monitor
Emissions; Exec. Order No. 11, Administration of Federal
Mandatory Fuel Allocation Program; Exec. Order No. 12,
Christmas and New Year Holiday (designating December 24 and
31 as legal holidays to "save substantial amounts of energy"). 
79. Roger Downey, State's First Step Toward Serious Energy
Analysis, ARGUS, Nov. 8, 1974, at 1.
80. ESCHELS, supra note 37, at 26.
81. See ENERGY POL’Y COUNCIL, STATE OF WASH., 1 FINAL
REPORT: SUMMARY AND RECOMMENDATIONS (1975).  
82. Id. at 22.
83. Id. at 22-24.
84. EDWARD O. WILSON, THE DIVERSITY OF LIFE 403 (1993).
85. See generally Leed Memo, supra note 45; Joel E. Haggard,
Site Acceptability and Power Availability - Needed Institutional Changes, 25
NUCLEAR TECH. 607 (1975). 
86. Act effective Mar. 14, 1976, ch. 108, § 29, 1975-76 Wash.
Laws, 2d Extra Sess. (codified as amended at WASH. REV. CODE §
80.50.010).
87. ESCHELS, supra note 37, at 26-30.
88. Act effective March 15, 1976, ch. 108, § 29, 1975-76
Wash. Laws, 2d Extra Sess. (codified as amended at WASH. REV.
CODE § 80.50.010).
89. Id. (codified as amended at § 80.50.02). The statute
was amended throughout with language conforming to the revi-
sions.
90. WASH. REV. CODE § 80.50.800. 
tuning,91 with a laundry list of revisions: 1)
description of the Chairman;92 2) clarification of
the Counsel for the Environment;93 3) descrip-
tion of the Governor's role, giving the office the
authority to direct "the council to reconsider
certain aspects of the draft certification agree-
ment;"94 4) augmentation of judicial review
to cover procedural error by the Council;95
5) changes to enforcement penalties and inclu-
sion of National Pollution Discharge
Elimination System (“NPDES”) permits in the
compliance section;96 and 6) payment require-
ments for potential site studies.97 Three extant
sections were repealed: the adoption of guide-
lines as rules;98 application fee to cover costs in
studying sites;99 and description of the
Council's intent in conducting potential site
studies.100 Two new sections were enacted: fees
or charges for application processing or certifi-
cation monitoring101 and proposals and actions
by other state agencies and local political sub-
divisions.102 Detailed, but minor, legislative
attention to the statute typifies the Early
EFSEC Era.
b. Early Siting Activity
Expanded jurisdiction brought about a mix
of siting proposals. Linear projects now joined
discrete power plant locations for considera-
tion by the siting council. The period 1975-
1980 produced five applications with only one
related SCA.103 These fall into the following cat-
egories — two applications which involved
crude oil pipelines, each assuming a second
incarnation; and a single proposal resembling
the earlier nuclear plant applications. The
applications were made by the Northern Tier
Pipeline Company in 1976 and 1979,104 the
Trans Mountain Pipeline Company in 1977 and
1979,105 and Washington Water Power Company
in 1980, for the Creston Generating Station
(CGS), a coal-fired steam plant.106
During this time, the EFSEC also per-
formed two other functions outside of the con-
ventional application process. The first, a
potential site study, took place in 1975.107
Pacific Power and Light Company proposed an
energy farm at West Roosevelt on the
Columbia River, but abandoned it due to pro-
jected air quality problems.108 The other func-
tion involved an investigation into the
Columbia River fish kill incident after the
Department of Fisheries petitioned the Council
to assume jurisdiction.109 The investigation
concluded in a Findings of Fact and
Conclusions of Law and Order, approved by the
Council in 1978.110
c. Early Institutional Aspects
The amendments of 1975, 1976, 1977 and
1979 were accompanied by institutional
changes focusing on organizational concerns.
The 1976 amendment, providing for a non-vot-
ing chairman to EFSEC from the State Energy
Office,111 was followed by the 1977 amendment
mandating a full-time chair appointed by the
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91. Act effective July 15, 1977, ch. 371 1977 Wash. Laws
Extra Sess. (codified as amended at WASH. REV. CODE § 80.50).
92. Id. (codified as amended at §80.50.030). 
93. Id. (codified as amended at § 80.50.080).
94. Id. (codified as amended at § 80.50.100).
95. Id. (codified as amended at § 80.50.140).
96. Id. (codified as amended at § 80.50.150).
97. Id. (codified as amended at § 80.50.175).
98. Id. (codified as amended at § 80.50.050).
99. Id. (codified as amended at § 80.50.170).
100. Id. (codified as amended at § 80.50.170).
101. Id. (codified as amended at § 80.50.071).
102. Id. (codified as amended at § 80.50.180).
103. Fitch, supra note 27, at 8-11; EFSEC, supra note 30, at
3; CURTIS ESCHELS, WASH. STATE ENERGY FACILITY SITING COUNCIL, THE
ENERGY SITE EVALUATION COUNCIL: ASSESSING THE BALANCE 14-15
(1999).
104. Northern Tier proposed a crude oil terminal in Port
Angeles and a pipeline to cross the state (around the Sound
route) followed by a proposal for a cross Sound routing.
105. Trans Mountain proposed a crude oil pipeline con-
necting Cherry Point and the Canadian distribution system. The
route was later revised.
106. Washington Water Power Company, now known as
Avista Corporation, initiated a potential site study for coal-fired
steam electric station. The potential site study in 1978 predated
the 1980 application, and the parties signed the SCA in 1983. In
1989 the SCA was amended to allow a five-year extension to
begin construction. EFSEC, supra note 30, at 3-4. The SCA, signed
in 1983, would technically fall outside this Epoch.
107. EFSEC, supra note 30, at 3.
108. Id.
109. Fitch, supra note 27, at 8. The fish kill incident related
to WPN-1/4. Id.
110. Id.
111. Eschels Interview, supra note 47. The purpose of this
change was to avoid a burgeoning bureaucracy. Id.
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governor.112 Until the later provision restored a
sense of continuity to the chair position, these
legislative adjustments resulted in much inter-
nal upheaval — evidenced by the Council's
four different chairmen over a five-year peri-
od.113
2. Middle or Quiescent EFSEC (1981-
1989)
The designation "Quiescent" applies to
EFSEC's middle years. The term derives from
the decided lack of substantial amendments as
well as a dearth of new siting activity. EFSEC's
Middle Epoch functioned as a kind of evolu-
tionary holding pattern where outside factors
did not exert sufficient pressure to produce any
significant adaptive change. However, survival
mechanisms emerged to save the organism
from extinction.
a. Middle Epoch Legislative
Activity
Throughout the 1980s, legislative tweaking
of EFSEC continued, producing minor revi-
sions. In 1981 and 1988, the judicial review pro-
cedure was clarified.114 In 1985, subsections
were deleted from the section delineating pow-
ers that pertained to the appointment of the
executive secretary and other personnel.115
Gender-related language changes were added
to the statute in 1986.116 Finally, in 1989, legis-
lators substituted the term "adjudicative hear-
ing" for the previously used "contested case."117
b. Middle Epoch Siting Activity
During the Middle Epoch, the Council
revisited previously submitted projects rather
than processing new applications. Beginning
with Application 81-1, Puget Sound Power and
Light proposed Hanford as a new site for the
previously licensed Skagit project.118 However,
questions regarding the need for the facility
resulted in cancellation three years later. The
first denial of an application occurred in 1982,
when the Council recommended rejection for
the Northern Tier's 1979 project to Governor
John Spellman, who acted accordingly.119 Later
that year, Northern Tier made a third appear-
ance,120 this time requesting a potential site
study that was withdrawn the following year.
Yet still another previous plan resurfaced in
1988, when the Council amended the Creston
SCA to extend the unbuilt plant's potential life
span.121
Clearly, interest had shifted from new sit-
ing of major energy facilities. The 1980s refo-
cused attention on monitoring certified proj-
ects and expanding into non-siting venues. As
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112. WASH. REV. CODE § 80.50.030. For a detailed account of
these revisions, see the "Historical and Statutory Notes," WASH.
REV. CODE ANN. at 707 (West 1991).
113. The Act read "the nonvoting chairman of the council
shall be the director of the state energy office" who may designate
a deputy director or assistant director to serve in his stead. Later
amendment provided for the chairman as "chief executive officer
of the council" who "shall appoint an executive secretary" and
"may appoint a confidential secretary." WASH. REV. CODE ANN. §
80.50.030 (West 1991). Those who served were as follows: Thomas
Stacer, Acting Chairman from the Utilities and Transportation
Commission, elected by the Council, December 1974 to March
1976; Keith Sherman, Director of the State Energy Office with the
additional duty of Siting Council Chairman, April 1976 to January
1977; Lawrence Bradley, Director of the State Energy Office with
the additional duty of Siting Council Chairman, January 1977 to
September 1977; Nicholas D. Lewis, first full time Chairman of
the Siting Council, State Liaison Office with NRC, Chairman
Nuclear Waste Board, October 1977 to January 1985. Fitch, supra
note 27, at 3.
114. Act effective Apr. 25, 1981, ch. 64, § 3, 1981 Wash.
Laws; Act effective June 9, 1988, ch. 202, § 62 1988 Wash. Laws
(codified as amended at WASH. REV. CODE § 80.50.140).
115. Act effective June 30, 1985, ch. 67, § 2(2)(3), 1985
Wash. Laws (codified as amended at WASH. REV. CODE §
80.50.040).
116. Act effective June 11, 1986, ch. 266, § 51, 1986 Wash.
Laws (codified as amended at WASH. REV. CODE § 80.50.030).
Additionally in this section, Energy, no longer a separate depart-
ment, was removed from the list of Council members. WASH. REV.
CODE ANN. § 80.50.030 (West 1991).
117. Act effective July 1, 1989, ch. 175, § 173, 1989 Wash.
Laws (codified as amended at WASH. REV. CODE § 80.50.090(3)).
118. EFSEC, supra note 30, at 2; Fitch, supra note 27, at 13-
15.
119. Oral history suggests that the Governor had made his
wishes known to the Council prior to its decision, but the written
record does not verify this as fact. At the time, the WEC stated,
"The Governor's decision can be interpreted as a clear vindication
of the energy facility siting process. Perhaps if there had been the
same type of close look taken at the WPPSS Nuclear Plants, we
may very well have avoided many costly mistakes. . . . Governor
Spellman's decision is a victory for the rational decision-making
process." News Release, Washington Environmental Council,
Governor Upholds Siting Council Decision (Apr. 8, 1982) (on file
with authors).
120. This is yet another manifestation of the original proj-
ect begun a decade earlier: a potential site study for an alternate
pipeline route with enhanced studies and safe-guards. EFSEC,
supra note 30, at 3; Fitch, supra note 27, at 15. 
121. Application 83-1; EFSEC, supra note 30, at 3; Fitch,
supra note 27, at 16.
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the realization grew that a regional power sur-
plus existed, conservation and end use effi-
ciencies became greater priorities.122
EFSEC's interaction with BPA
Transmission Projects exemplified the new
trend. In 1981, the Ninth Circuit directed BPA
to comply with state standards when crossing
federal lands.123 Consequently, from 1984 to
1985, EFSEC conducted the first of several
transmission line reviews, checking for compli-
ance with Washington State standards.124 In
another departure from siting activities, the
Council acceded to Governor Booth Gardner's
request to review the plans, policies and pro-
cedures for the near term transportation of
high level nuclear waste into and through the
state.125 This review concluded on September
25, 1986.126 The Council also sponsored six
state-BPA meetings between 1984 and 1989.127
Perhaps one of EFSEC's most significant
contributions during the decade occurred as
Hanford was being considered by the federal
government to become a nuclear waste repos-
itory for the nation.128 The Chairman of EFSEC
sat on the Nuclear Waste Board, and although
it did not have a role in nuclear waste dispos-
al, EFSEC became the forum for handling this
controversial problem.129 The politically astute
Council was instrumental in disseminating
technical information that precluded Hanford's
designation as the repository site.130
c. Middle Epoch Institutional
Aspects
By EFSEC's Middle Epoch, the institution-
al arrangements settled into a standardized
form.131 At that time the Council had three
standing committees: Projects Evaluation,
Certificate Compliance and the Executive
Committee. The Projects Evaluation
Committee reviewed applications or proposals
for consistency with Council rules and regula-
tions and coordinated environmental
reviews.132 The Certificate Compliance
Committee reviewed the construction and
operation of the projects for compliance with
licensing conditions, and the Executive
Committee provided administration.133 Ad hoc
technical review committees were often
formed for individual projects or to review spe-
cial items of interest and a small professional
staff assisted the Council.134 Thirteen state
agencies and representatives, from several
cities, counties or port districts potentially
affected by particular projects, also played an
institutional role within the EFSEC.135 During
the Middle Epoch, two different Chairmen had
presided, providing EFSEC with a period of sta-
bility and continuity.136 However, as the rela-
tively dormant 1980s drew to a close, times
were about to change.
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122. Fitch, supra note 27, at 16-17. EFSEC serves the state's
regulatory agency that determines compliance with state laws
and the terms set in the SCA. EFSEC contracts with other state
agencies for on-site inspection. The Council has the authority to
enforce compliance with state laws and the conditions in the SCA
through fines or by ending construction or operation of the proj-
ect. EFSEC continues this oversight responsibility through
restoration of the site after a project is terminated.
123. Columbia Basin Land Prot. Ass'n v. Schlesinger,  643
F.2d 585 (9th Cir. !981).
124. The transmission line reviews are Lower
Monumental-Ashe Project (shown to be consistent with state
substantive standards in 1986), Taft-Bell Project (also shown to
have met state standards), Snohomish County Support
Transmission Project and Port Angeles System Reinforcement
(neither of which had come to a conclusion by 1989). EFSEC,
supra note 30, at 4-5; Fitch, supra note 27, at 17.
125. Fitch, supra note 27, at 17.
126. Id.
127. Id.
128. Eschels Interview, supra note 47.
129. Id.
130. Id.
131. See generally Fitch, supra note 27; EFSEC, supra note 30.
132. EFSEC, supra note 30, at 1.
133. Id.
134. Id.
135. Fitch, supra note 27, at 18; EFSEC, supra note 30, at 1.
Port Districts are non-voting members. WASH. REV. CODE §
80.50.030(6).
136. The two Chairmen were Nicholas Lewis and Curtis
Eschels. Lewis was the first-full time Chairman of the Siting
Council from October 1977 to January 1985, also serving as
Chairman of the Nuclear Waste Board and State Liaison Officer
with NRC. Eschels was the second full-time Chairman of the
Siting Council from February 1985 to June 1990, Governor's poli-
cy advisor for energy matters, and State Liaison Officer with the
NRC. Fitch, supra note 27, at 3.
3. Recent EFSEC (1990-1999)
The 1990s saw outside catalysts renew and
reenergize legislative, siting and organizational
activities. The power industry recognized a
prospect for deregulation and new markets,137
while the environmental community reacted
negatively to the new rash of applications138
and the state embraced national trends in pub-
lic administration.139
a. Recent Epoch Legislative
Activity
In 1990, State Senate Bill 6573 proposed
revisions to become effective in July of that
year.140 Among these revisions were legacies
from the 1980s: rewriting the Chairman's job
description yet again141 and augmenting the
Council's powers "to serve as an interagency
coordinating body for energy-related issues."142
In 1996, public and legislative concern focused
on unfinished nuclear energy sites, remnants
of the TPPSEC Era. A new section placed the
costs of complete site restoration, demolition
of improvements and infrastructure and their
public use under the regulatory and manage-
ment control of local governments and ports.143
Another section was added regarding the
transfer of existing water rights in site restora-
tions not located on federal property.144
By the end of the decade and century, sig-
nificant legislative change was imminent. The
state of Washington's response to the
Bellingham tragedy has foreshadowed the phe-
nomenon of crisis-driven environmental legis-
lation. On December 30, 1999, Governor Locke
requested EFSEC, as "the state agency with the
most expertise on the existing siting process
and possible alternative approaches . . . to take
the lead in working with the Legislature and
stakeholders in forming and participating" in a
task force145 to identify weaknesses in state-
level energy facility siting and to propose leg-
islative and regulatory solutions.146
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137. Interview with Allen Fiksdal, EFSEC Manager, in
Olympia, Wash. (Apr. 29, 1998) (hereinafter Fiksdal Interview);
Interview with Deborah Ross, Chair of EFSEC, in Olympia, Wash.
(May 10, 2000) (hereinafter Ross Interview); Rebecca Smith, Gloom
and Doom: New Rules, Demands Put Dangerous Strain On Electricity
Supply, WALL ST. J., May 11, 2000, at A1.
138. See generally Paul Koberstein, Tug of War: Our Growing
Gasoline Habit Risks Cascadia's Waters, Land, Air and Salmon, CASCADIA
TIMES, Oct. 1997, special supplement.
139. See generally DAVID OSBORNE & TED GAEBLER, REINVENTING
GOVERNMENT (1992); AL GORE: CREATING A GOVERNMENT THAT WORKS
BETTER AND COSTS LESS (1993).
140. Fitch, supra note 27, at 18.
141. Act effective July 1, 1990, ch. 12, § 3, 1990 Wash. Laws
(codified as amended at WASH. REV. CODE § 80.50.030). The bill
also provided for eliminating the positions of Confidential
Secretary and Executive Secretary. The existing structure and
functions of the Council remained unchanged. Fitch, supra note
27, at 18. Currently, the part-time, citizen Chair is appointed by
the Governor to serve a term coextensive with the Governor,
allowing the Council to reflect the policy goals of the current
administration. Ross Interview, supra note 137. C. Robert Wallis
served as Acting Chair in the interim between Curtis Eschels, the
last full-time chairman, and the appointment of Robert Waldo as
the first citizen chair under the 1990 amendment. Interview with
C. Robert Wallis, Utilities and Transportation Commission
Representative to EFSEC and Administrative Law Judge, in
Olympia, Wash. (May 10, 2000) (hereinafter Wallis Interview).
Next, Governor Mike Lowry appointed Warren Bishop and Fred
Adaire. C. Robert Wallis again served as Chair prior to the
appointment of Deborah Ross by Governor Locke in February
1998. E-mail communication from Irina Makarow, EFSEC Staff,
(Mar. 13, 2000) (on file with authors); Ross Interview, supra note
137.
142. Act effective July 1, 1990, ch. 12, § 4, 1990 Wash. Laws
(codified as amended at WASH. REV. CODE § 80.50.040); Fitch, supra
note 27, at 18. Tidying up the statute also included decodifying
the continuance of TPPSEC rules to EFSEC, a leftover from the
mid-seventies amendments. Act effective July 1, 1990, ch. 12, § 4,
1990 Wash. Laws (decodified as amended at WASH. REV. CODE ANN.
§ 80.50.800 (West 1990)).
143. Act effective June 6, 1996, ch. 4, § 1, 1996 Wash. Laws
(codified as amended at WASH. REV. CODE § 80.50.010 (4)). 
144. Id. § 2 (codified as amended at § 80.50.300). 
145. Letter from Gary Locke, Governor of Washington, to
Deborah Ross, Chair of the Energy Facility Site Evaluation
Council (Dec. 30, 1999). The request followed the Fuel Accident
Prevention and Response Team (FAPRT) Final Report's recom-
mendations in December 1999 resulting from the Bellingham
incident. The report proposed the following: "To address wide-
spread dissatisfaction with the current siting process for
pipelines, the Governor and legislative leaders should establish a
task force to study, during the year 2000, reform of the state's
energy facility legislation. This task force should be charged with
conducting a thorough, comprehensive analysis of and develop-
ing amendments to the current siting statute for consideration by
the 2001 legislature. They should give special attention to the
relationship between facility siting and the State Environmental
Policy and Growth Management Acts and to improved public
access to the deliberative process." GOVERNOR’S REPORT, supra note
11, at 9.
146. The legislature has since pre-empted the executive
branch on this issue. The 2000 Legislative Session enlarged upon
the Governor's move with a bill that passed the Senate, but failed
to pass in the House. A condensed version then became a line
item in the budget due to the efforts of Senator Spanel. The task
force will be placed under the auspices of the legislature. Ross
Interview, supra note 137.
b. Recent Epoch Siting Activity
The Recent Epoch evidences a resurgence
of siting activity as the decade approached its
conclusion. The 1990s included six applica-
tions, resulting in three SCAs signed, one SCA
amendment, one withdrawn application147 and
one pending application.148 Governors Lowry
and Locke signed agreements for the Cowlitz
Cogeneration Project in conjunction with
Weyerhaeuser (1994),149 the KVA Power/CSW
Energy facility (1996),150 the Chehalis natural
gas-fired generation facility (1997)151 and the
amendment for WPN 3/5 (1996).152 In 1999,
Sumas Energy of Bellevue submitted an appli-
cation for the Sumas 2 Generation Facility proj-
ect, a gas-fired plant adjoining Sumas 1153.
Of all the Recent Era projects, the sole
withdrawn application perhaps holds the
greatest potential for influence on future sit-
ing. Well into the adjudicative hearings, the
Olympic Pipe Line Company withdrew its pro-
posed Cross Cascades Pipeline application,154
an action in direct response to the rupture of
Olympic's existing pipeline.155 The fact that the
Council was considering the approval of a
petroleum products pipeline at the time of the
Bellingham event focused attention on
pipeline expansion and regulation within the
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147. Washington State Energy Facility Site Evaluation
Council, Olympic Cross Cascade Pipeline Application No. 96-1,
available at http://www.efsec.wa.gov/oplarchive/oplarchive.html
(last visited July 27, 2000) (hereinafter Application No. 96-1). The
application, submitted in 1996, proposed a refined petroleum
products pipeline from Woodinville to Pasco. Id.
148. Washington State Energy Facility Site Evaluation
Council, Sumas 2 Generation Facility Application No. 99-1, avail-
able at http://www.efsec.wa.gov/sumas2html (last visited July 27,
2000) (hereinafter Application No. 99-1). Additionally, Trans
Mountain considered, but never submitted, a third pipeline
application.
149. Application 93-1 was certified by Governor Lowry
(1994) for a steam and electrical co-generation facility to consist
of two natural gas-fired combustion turbine generators, each
with a heat recovery steam generator, and one steam turbine gen-
erator. An amendment was signed in 1996 by Governor Lowry and
another amendment in 1997 by Governor Locke. WASH. STATE
ENERGY FACILITY SITE EVALUATION COUNCIL, SITE CERTIFICATION
AGREEMENT BETWEEN THE STATE OF WASHINGTON AND THE WEYERHAUSER
COMPANY: COWLITZ COGENERATION PROJECT (1994). To date, the facili-
ty has not been constructed. 
150. Governor Lowry certified application 93-2 in 1996. It
consists of two combined-cycle units, each containing two com-
bustion turbine generators, one steam turbine generator, and two
heat recovery steam generators. Siting and regulation of the
accompanying natural gas pipeline falls under the jurisdiction of
the Federal Energy Regulatory Commission (FERC). WASH. STATE
ENERGY FACILITY SITE EVALUATION COUNCIL, SITE CERTIFICATION
AGREEMENT BETWEEN THE STATE OF WASHINGTON AND KVA POWER,
L.L.C., AND CSW ENERGY, INC., NORTHWEST REGIONAL POWER FACILITY
(1996). 
151. Application 94-2 is a natural gas fired combined-cycle
facility consisting of two combustion turbines, two steam tur-
bines, two generators, and two heat recovery steam generators
with accompanying transmission line. WASH. STATE ENERGY FACILITY
SITE EVALUATION COUNCIL, SITE CERTIFICATION AGREEMENT BETWEEN THE
STATE OF WASHINGTON AND CHEHALIS POWER GENERATION, L.P.,
CHEHALIS GENERATION FACILITY (1997). The facility was certified, but
not built. Governor Lowry exercised the third option of the 1977
Amendment and sent the SCA back to the Council for further
review. Governor Locke later signed the revised SCA. Washington
State Energy Facility Site Evaluation Council, Chehalis
Generation Facility, available at http://www.efsec.wa.gov/cgf.html
(last visited July 27, 2000). In November 2000, the Council recom-
mended allowing an increase in generating capacity for the
Chehalis plant. Id. 
152. Governor Lowry signed an amendment for WPN-3/5,
a nuclear project approved in 1976 and amended in 1982. WASH.
STATE ENERGY FACILITY SITE EVALUATION COUNCIL, SITE CERTIFICATION
AGREEMENT BETWEEN THE STATE OF WASHINGTON AND THE WASHINGTON
PUBLIC POWER SUPPLY SYSTEM, SATSOP POWER PLANT SITE (1996). In
1995, WPPSS submitted a Site Restoration Plan pursuant to the
Council's site restoration regulation for terminated projects. In
1998, the Supply System requested that the Council amend the
Satsop SCA removing the authorization for the two nuclear power
plants and continuing to authorize the operation and construc-
tion of the combustion turbine project with an associated natu-
ral gas pipeline. For a detailed discussion, see Washington State
Energy Facility Site Evaluation Council, Nuclear Projects Under
the Energy Facility Site Evaluation Council, available at
http://www.efsec.wa.gov/nuclearproj.html.
153. Application 99-1, supra note 148. The Sumas 2
Generation Facility is a 660 Megawatt natural gas-fired com-
bined-cycle facility of two combustion turbines, two steam tur-
bines, two generators, and two heat recovery steam generators.
Id. On Feb. 14, 2000, Northwest Power Enterprises, Inc., request-
ed a Potential Site Study for a 1100 Megawatt gas-fired com-
bined-cycle combustion turbine electrical generating facility situ-
ated near the town of Starbuck in Eastern Washington; on June
30, 2000, Newport Northwest also requested a similar study for
constructing and operating a 1300 Megawatt natural gas com-
bined-cycle electric generating facility in Wallula, Washington;
and on Oct. 12, 2000 Cogentrix Energy, Inc., requested the Mercer
Ranch study for a 850 Megawatt gas fired power plant also in the
eastern part of the state. Washington State Energy Facility Site
Evaluation Council, Projects Currently Under Review, available at
http://www.efsec.wa..html (last visited Dec. 3, 2000). In the 1990s,
EFSEC decisions to recommend certification were made under
the assumption that the plants would not be built unless the
power was needed as determined by market forces. ESCHELS, supra
note 103, at 15-17.
154. Application 96-1, supra note 147. The Cross Cascade
Pipeline application had demonstrated a better chance of suc-
cessful siting outcome, irrespective of the previous Trans
Mountain or Northern Tier results. 
155. Letter from Joshua J. Preece, Counsel for Olympic
Pipe Line Company, to Judge Ernest A. Heller, Senior
Administrative Law Judge 2 (June 25, 1999) (on file with authors).
Thousands of gallons of spilled gasoline ignited; three people
died; and extensive environmental damage occurred to restored
salmon habitat. GOVERNOR’S REPORT, supra note 11, at 3.
state and nation, precipitated an exploration of
issues found in regulating technological risk
and initiated a re-examination of the statute.156
Although the existing pipeline was already in
operation when EFSEC's jurisdiction expanded
in 1976, citizen groups questioned whether an
SCA would impose sufficient conditions to
avert a future disaster of the same nature.157
Current attention by the executive and legisla-
tive branches may well signal the end of the
Recent Epoch and conceivably, the advent of a
new era.
c. Recent Epoch Institutional
Aspects
The degree of reorganization that has
occurred within the 1990s reflects the national
trend of reinventing government.158 Compared
to the 1980s, EFSEC has operated with a
decreased number of employees and a reduced
level of staff expertise. The Compliance and
Projects Evaluation Committees are gone, vic-
tims of extinction.159 Statutory amendments
currently require EFSEC staff to be a part of the
Energy Division, within the Department of
Community Trade and Economic Development.160
The Council has shrunk from its original fifteen
members to nine and the Chairmanship is again
a part-time position.161
Initiated by the agency, institutional over-
haul has extended beyond structure to
process, including rules review, long range
vision and a proposed application review
process. The Council's 1999 progress report on
its four-year plan for rules evaluation stated
that twenty WAC sections had been reviewed,
thirteen sections amended and no pages elim-
inated.162 Review of rules that involve interrela-
tionships among the Council's SEPA process,
adjudicative proceedings and application
process are scheduled to be examined last.163 In
1998, the Council, together with the Governor's
Environmental Policy Advisor and interested
legislators, began to discuss potential
improvements in the EFSEC statute.164 In July
1999, following the close of the Cross Cascade
adjudicative proceedings, EFSEC circulated a
suggested rules change in application proce-
dures.165 Increased siting activity has served to
highlight parts of the process that do not func-
tion optimally. In July 1999, the Council agreed
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156. Prior to 1999, the last comprehensive review of
EFSEC occurred in 1993 at the behest of the legislature. Letter
from Senator Dean Sutherland, Chairman, Senate Energy &
Utilities Committee, and Representative Lane Bray, Chairman,
House Energy & Utilities Committee, to Honorable Mike Lowry,
Governor, State of Washington 1-7 (Feb. 14, 1994) (on file with
authors). A lack of consensus in the legislative task force and a
general lack of public interest in energy facility siting resulted in
a divided report. DEBORAH ROSS, WASH. STATE ENERGY FACILITY SITE
EVALUATION COUNCIL, WHITE PAPER ON STATE ROLES IN ENERGY FACILITY
SITING 1 (2000). The progress of Application 96-1, described by off-
the-record sources as "unusually contentious," served to focus
attention on deficiencies in the EFSEC siting process. The agency
had begun to proactively examine its procedures prior to any
gubernatorial or legislative directive. Rules Review, supra note 8.
157. Environmental Law Society Symposium, supra note
13; Symposium on Pipeline Safety and Beyond: Protecting Our
Communities and Environment from Pipeline Disasters and Oil
Spills, held by the Cascade Columbia Alliance (Jan. 22, 2000).
158. See generally GORE, supra note 139; OSBORNE & GAEBLER,
supra note 139. Scholars of public administration describe the
philosophy embodied by the "reinventing government" move-
ment as the most important in the last fifty years. In the United
States, the move to "reinvent" government has developed in
response to the citizen dissatisfaction with bureaucratic red tape
and regulations and a distrust of government. Generally stated,
reinventing government is an effort to make it more responsive
and efficient. Id. Staff downsizing also reflects the Middle Epoch's
lack of siting activity. Eschels Interview, supra note 47. 
159. Fitch, supra note 27, at 17.
160. Washington State Energy Facility Site Evaluation
Council: About the Council, available at
http://www.efsec.wa.gov/council.html (last visited July 22, 2000)
(hereinafter EFSEC Council)
161. WASH. REV. CODE § 80.50.030. Current membership
includes the Department of Agriculture, Department of Ecology,
Department of Fisheries and Wildlife, Department of Health,
Department of Natural Resources, Department of Community,
Trade and Economic Development, Department of
Transportation, Military Department, and Utilities and
Transportation Commission. EFSEC Council, supra note 160. 
162. Rules Review, supra note 8, at 1.
163. Id. at 2.
164. Id. at 3.
165. ENERGY FACILITY SITE EVALUATION COUNCIL, PROPOSED
EFSEC APPLICATION PROCESS (1999) (hereinafter PROPOSED EFSEC
PROCESS). Key features involve the following steps: a pre-applica-
tion review, work plan development, application and preliminary
draft environmental impact statement (pDEIS), completeness
review, preparation and issuance of a draft environmental impact
statement (DEIS), public comment on DEIS, adjudication, prepa-
ration of final EIS prior to Council deliberation and recommen-
dations to the Governor. Id.
to adopt the proposed process to the greatest
extent possible for the ongoing Sumas 2 appli-
cation.166
D. Summary: The Evolutionary Landscape
Surveying the thirty-year history of
Washington State energy facility siting forms a
distinct picture of its evolutionary landscape.
Nuclear thermal power plant siting, accompa-
nying federal involvement and siting applica-
tions by the power industry all characterize the
TPPSEC Era. The subsequent EFSEC Era was
one of expanded jurisdiction and associated
siting activity. The first epoch of this era, or
Early EFSEC, involved statutory amendment,
small institutional changes and siting activity
expanding into the areas of non-nuclear power
generation forms and petroleum pipelines.
EFSEC's Middle Epoch consisted of legislative
attention devoted to scant substantive modifi-
cation, virtually no siting activity, and the
Council's venturing into related energy venues.
The Recent Epoch exhibits some amendment
action, the necessity of dealing with the
TPPSEC Era's legacy, self-examination and cor-
rections initiated within the agency and a
resurgence of siting activity.
In general, the statute has undergone little
substantive change. Throughout its history, the
agency has demonstrated its ability to expand
and contract as circumstances have dictated, a
feature planned for at its inception.167 The sec-
ond and third epochs have demonstrated a
proactive approach on the part of the Council.
The Middle Epoch develops EFSEC's new role
as a forum for controversial energy-related
issues in the absence of multiple siting appli-
cations. In recent times, a period of self-exam-
ination has come out of a national trend in
public administration and a resurgence in tra-
ditional siting activity following a quiescent
interval. 
Supported by the data found in EFSEC's
"fossil record," survival skills and the instinct
for self-preservation have proven to be suc-
cessful in the evolutionary scheme of things.
EFSEC's history is therefore one of mutating168
and adapting.169
III. Evolutionary Events
Washington State's three-decade-long
endeavor to achieve energy facility siting while
resolving the accompanying issues in an objec-
tive and rational manner is part of a larger
story: the attempt to reach an accommodation
between development and the environment. A
review of the history of EFSEC, from its origin
to the present day, suggests four areas, identi-
fied as significant evolutionary episodes, that
have changed the landscape: the origin of the
statute; an instance of genetic engineering; the
"geologic" influence; and the creation of a
dominant organism. 
An exploration of these episodic events
poses four questions. First, what dynamic
explains the origin of the statute? In the begin-
ning, a particular set of circumstances caused
the life-form to come into being. Second, has
the public's interest in the environment been
successfully represented? The addition of a
new gene, the Counsel for the Environment, to
the mix began a seminal experiment in pro-
ducing a process better adapted to protecting
the environment. Third, what has been the
effect of the geology of law? In order to survive,
a statute must be able to accommodate the
accretion of layer upon layer of law. And fourth,
what do the statute's preemptive power sec-
tions really mean? One-stop siting is tanta-
mount to appointing one animal to be the
ecosystem's dominant life-form. Depending
upon the point of view, EFSEC emerges as a
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166. State of Washington Energy Facility Site Evaluation
Council, Minutes - Special Meeting 3 (July 12, 1999), available at
http://www.efsec.wa.gov/FILES/minutes/min99july12sp.html (last
visited Aug. 22, 2000). This would allow the Council to refine the
proposal and address remaining questions during the Sumas
process. EFSEC presented a later version of the process in the
form of a flow chart with time line at the Joint Legislative Task
Force Meeting on Nov. 13, 2000. ENERGY FACILITY SITE EVALUATION
COUNCIL, EFSEC GENERALIZED SITING PROCESS (2000).
167. Eschels Interview, supra note 47.
168. Mutation is broadly defined as any genetic change in
an organism. WILSON, supra note 85, at 403. In this analogy, the
statutory changes derive from amendment.
169. Adapting is a behavior pattern that improves an
organism's chances to survive and reproduce. Id. at 391. Self-
induced, as well as mandated changes, have adapted the agency
to a changing environment.
carnivore devouring everything in its way, an
exotic species that disrupts the ecological bal-
ance, or a functioning part of the ecosystem.
A. Genesis: The Origin of the Statute
In the regulatory arena, the attempt to
override complexity is a recurring dynamic, of
which Washington's siting statute is an exam-
ple. Overriding complexity is a periodic phe-
nomenon that occurs when a constituency
reacts to a maze of regulations by instituting a
mechanism to create a simpler and, hence,
more efficient, expeditious and reliable
process. Rejection of the status quo occurs
when normal compliance becomes so burden-
some and frustrating170 that interests who pos-
sess the political clout to counteract it will no
longer tolerate the unnecessary complexity.
Energy is of such fundamental importance
to a modern society that it is unrealistic to
assume that government will allow the public's
energy needs to go unmet,171 and new facilities
will, in all likelihood, be sited. If "power pol-
lutes,"172 meeting energy requirements will
have an adverse impact on the environment.
The resolution of this situation makes compro-
mise inevitable.173 Legal commentators and
energy industry representatives alike agree
that the decision-making processes, which
forge the energy-environment accommoda-
tion, need to be streamlined.174
Examples of consolidating authority for
the purpose of implementing program goals
include the story of Robert Moses and New
York's highway system. Moses created an
"autonomous sovereign state" that outwardly
appeared to be a loose confederation of four
public authorities, plus the New York City Park
Department and the Long Island State Park
Commission, but, in reality, it was a single-
headed, tightly administered fiefdom.175 Under
this regime, many projects were completed in a
"prudent, efficient, and economical way."176
The Energy Mobilization Board ("EMB") is
a further example in the area of federal energy
policy.177 In 1979, President Jimmy Carter pro-
posed the creation of an EMB where the Board
would be empowered to expedite decision-
making for federal, state, and local agencies. 178
The President's proposal along with Senate
and House bills outlined a small, presidential-
ly appointed board that would have authority
to designate priority energy projects, establish
a schedule for all major agency decisions
required before the projects could be imple-
mented, waive certain laws that might inhibit
agency approval and limit judicial review.179
Congress ultimately rejected his idea.180
At the state level, EFSEC is an early exam-
ple of the reaction-to-complexity syndrome —
new bureaucracies created to "fix" complex
problems. As former Governor Dan Evans rem-
inisces: 
I was increasingly aware of the difficul-
ty people were running into in trying to
build new energy facilities, particularly
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170. Social scientists charge that extensive use of regula-
tion has led to the problem of "regulatory unreasonableness." See
generally EUGENE BARDACH & ROBERT KAGAN, GOING BY THE BOOK: THE
PROBLEM OF REGULATORY UNREASONABLENESS (1982); DAVID
ROSENBLOOM, PUBLIC ADMINISTRATION: UNDERSTANDING MANAGEMENT,
POLITICS, AND LAW IN THE PUBLIC SECTOR 424-31 (2000).For a less aca-
demic discussion of the problem, see also PHILIP K. HOWARD, THE
DEATH OF COMMON SENSE (1994).
171. Charles R. Ching, Energy Facility Siting: Recent Models of
Reform, 56 WASH. L. REV. 467, 468 (1981). 
172. Rodgers, supra note 30, at 14; see also Lippek, supra
note 30, at 35-36.
173. Ching, supra note 171, at 469.
174. Id. at 485.
175. ROBERT A. CARO, THE POWERBROKERS 13 (1974).
176. Id. at 16. Moses was perhaps the single most innova-
tive figure in developing the methods by which these policies
[parks, highways and urban renewal] were implemented. Id. at 12.
Moses began his New York City projects in the 1930s. 
177. In the early 80s, one institutional mechanism related
to energy policy was the Energy Mobilization Board, "designed to
'fast-track' energy projects through the bureaucratic maze."
Forward to Developments: Energy Law and the Environment, 8 ECOLOGY
L.Q. 725, 726 (1980). Washington State's statute had been enact-
ed ten years earlier.
178. Ross Cheit, The Energy Mobilization Board, 8 ECOLOGY
L.Q. 727, 727 (1980). 
179. Id. at 727-28; Memorandum from Jonathan Lash,
NRDC, to Environmental Activists, regarding Energy Mobilization
Board, 1-3 (May 30, 1980) (available in University of Washington
Libraries, Archives Division).
180. Cheit, supra note 178, at 747. Concern that the EMB
would create as much red tape as it was intended to eliminate
was one factor that contributed to its lack of success along with
misgivings about encroachment upon states' rights and an elec-
tion-year reluctance on the part of the Republican party to sup-
port a key element in the president's energy program. Id.
thermal plants, coal plants and
increasingly, the proposals for nuclear
plants. We had many agencies in the
state government that had a role to
play. They were not coordinated, and it
was creating … excessive problems for
applicants, not knowing quite where to
go or how to get the process complet-
ed.181
Throughout the 1960s, applicants com-
plained about the lack of consistency and cohe-
sion in the state siting process. To alleviate the
problem, the Governor responded to the fullest
extent of his authority with an executive order,
intended as a stopgap measure.182
Concurrent with energy shortage projec-
tions, the executive branch recognized the
increasing importance of environmental
issues. The Governor decided to hold an envi-
ronmental session of the legislature in January
1970, where the agenda would be limited and
focused. Early in the process, Evans met with
the newly formed Washington Environmental
Council ("WEC").183 He then called a meeting of
three groups of participants: leaders of the
environmental movement, legislative leaders
and the heads of all departments involved in
environmental issues.184 They convened in
September 1969 to determine which environ-
mental issues the various constituencies con-
sidered to be the most important. After com-
piling a list of approximately fifty issues, indi-
vidual participants were asked to indicate the
three they thought most important. Out of this
exercise, six issues emerged. Energy facility sit-
ing was high on that list. Evans then asked the
environmental leaders to confine themselves
to these core issues, should he call a special
session of the legislature. Additional environ-
mental concerns were to be reserved for the
next regular session.185 They agreed and the sit-
ing statute passed and became law.
As politically mobilized segments of socie-
ty arise, new agencies do as well.186 Quite often,
having a new agency with an exclusive concern
is a strategy to assure emphasizing a pro-
gram.187 Organizational births tend to come in
clusters. Periods of exceptional creativity coin-
cide with an executive branch tenure of vigor
and imagination. Such executives take advan-
tage of needs and demands to fashion new
programs and administrative bodies.188 Sudden
shifts in social, economic, or technological
change support new agencies,189 reflecting the
ostensible "built-in" thrust of organizations
toward greater division of labor.190
270
W
ES
T 

N
O
R
TH
W
ES
T
Margaret H. Hornbaker and William H. Rodgers, Jr. Volume 7, Number 3
181. Evans Interview, supra note 39.
182. Id. An Executive Order could not solve the entire
problem. A department such as the Department of Natural
Resources, headed by a separately elected official, had separate
authority and an environmental interest and concern. Evans was
also committed to the principle that a matter of this nature
should go through the legislative process. Id.
183. Id. Founded in 1967, the Washington Environmental
Council is a statewide non-profit organization of individual vol-
unteers and eighty-five affiliated organizations working to pro-
tect, preserve, and restore the environment of the state.
Washington Environmental Council, Who We Are, available at
http://www.greenwec.org/who.html (last visited Aug. 2, 2000).
184. Evans Interview, supra note 181. This meeting
involved about ten environmental leaders, seven legislative lead-
ers and seven departments. Id.
185. Id.
186. HERBERT KAUFMAN, ARE GOVERNMENT ORGANIZATIONS
IMMORTAL? 66 (1976).
187. Id.
188. Id.
189. Id. at 66 n.1. 
190. Id. at 67.
The development of Washington State's
one-stop process191 for siting energy facilities
reinforces the theory that government regula-
tion eventually becomes fragmented and com-
plex. EFSEC's origin is a lesson in leadership
and consensus building: industry and the envi-
ronment reached an accommodation. As one
of the WEC's most respected leaders expressed
in a letter:
[A]s you well know, this is a complex
subject, and we had to give additional
time to refining the concepts. We, in
the Washington Environmental
Council, decided to adopt the pluralis-
tic approach to regulation. Because, it
is the first duty of all regulated indus-
tries to capture the regulator, . . . [in
EFSEC] we have, essentially, a capture
proof regulator. . . . [R]ate matters and
protection of the environment are two
distinct and separate problems. . . . We
are proud of the concepts in the
enclosed bill . . . .192
One-stop siting in Washington State prom-
ised to further the objectives of two disparate
interests, the industrialist and the environ-
mentalist.
B. An Experiment in Genetic Engineering
In 1970, environmentalists demanded that
the "one-stop" be a full, fair stop.193 They insist-
ed that the public interest be fully protected
and environmental precautions strictly pre-
scribed. When one uses demand as a proxy,
markets will attest to need;194 however, the
market does not assure environmental protec-
tion.195 Accordingly, the newly formed
Washington Environmental Council (WEC)
stepped forward to speak for the environmen-
tal public interest.196 Section 8 of the statute
requires that an independent lawyer "represent
the public and its interest in protecting the
quality of the environment for the duration of
the certification proceedings."197
1. Gene Splicing
The concept of a Counsel for the
Environment ("CFE") may be thought of as a
piece of genetic engineering: a new gene delib-
erately introduced at the time of the organ-
ism's conception. During the negotiating
process, environmentalists emphasized that
the concept had been enunciated by Charles
Luce, an industry insider who had credibility
with power interests.198 Luce acknowledged
that securing one-stop siting also necessitated
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191. Fast-track and one-stop siting are two methods for
overcoming the difficulties of red tape and delays in the siting
process. Fast-track refers to a siting process where selected ener-
gy projects are placed on an expedited schedule through the
usual siting procedures [for example, the EMB]. In one-stop sit-
ing, a single administrative body evaluates aspects of and exer-
cises the authority to approve or deny the project. In the one-stop
approach, a single state agency, board or council is responsible
for accepting a multi-purpose application from the developer of
the proposed energy facility [as does EFSEC]. Ching, supra note
148, at 471-76. Another slightly different classification identifies
the two fundamental approaches employed by states to control
the siting of energy facilities as ad hoc and one-stop. Ad hoc
describes a process whereby states have enacted no special laws
relating to energy facilities. Thus, energy facilities are subject to
the full range of regulations that apply to any other major indus-
trial siting proposal involving a myriad of federal, state, and local
permits and requirements. Of one-stop permitting mechanisms,
two basic types exist: one has coordinating capacity, while the
other holds preemptive regulatory powers [EFSEC is an example
of the latter]. Marliss Adair Prasse, The Role of State and Local
Government in Energy Facility Siting, 41-45 (1984) (unpublished
Master of Urban Planning thesis, University of Washington) (on
file with the University of Washington Libraries). Most states with
specific energy facility siting laws have adopted the one-stop
model. The one-stop process varies among states, but the
Washington State version, enacted in 1970, has served as the pro-
totype for many other states as it exhibits all the characteristics
of the one-stop process. Id. at 53; Granger and Wise, supra note 4,
at 1. In sum, the literature develops four categories of energy
facility siting forms: fast-track, ad hoc, coordinative one-stop and
preemptive one-stop.
192. Letter from Jack B. Robertson to Charles Tucker (Jan.
8, 1970) (on file with authors). Robertson was in the process of
sharing information with another state (Maryland) that was grap-
pling with the energy facility siting problem at the same time.
193. Rodgers, supra note 30, at 25. 
194. Gail L. Achterman & Peter Mostow, An Evaluation of
State Energy Facility Siting Acts, in RESOURCES DEVELOPMENT,
ENVIRONMENTAL LAND MANAGEMENT & PERMITTING Pts. 4-3 (Rocky
Mountain Mineral Law Found. 1996); ESCHELS, supra note 103, at
11, 23-24. 
195. Washington Environmental Council, Resolution No.
1: Development of Environmental Baseline Data Relevant to
Thermal Power Plant Siting 1 (Sept. 22, 1969) (unpublished doc-
ument on file with authors).
196. Richard W. Larsen, Environment Legislation Headed for
Early Action, SEATTLE TIMES, Jan. 16, 1970, at A8. 
197. WASH. REV. CODE § 80.50.080.
198. Rodgers, supra note 30, at 29 n.118
precautions to assure that all issues were fully
explored.199 He suggested
a publicly appointed Counsel for the
Environment could represent the pub-
lic interest in protecting the quality of
the environment, with authority to
present testimony, cross-examine wit-
nesses, and appeal from an adverse
decision when he thought such an
appeal necessary in the public interest.
Such a counsel could assure that the
viewpoints of the citizen groups unable
to afford independent counsel would
be presented to the licensing agency.
With such a counsel to advocate the
environmental cause, the right of
objectors to the project to offer expert
testimony, cross-examine witnesses,
and appeal from the granting of a
license safely could be kept within lim-
its that would permit a timely decision
of the application.200
During public debate, this particular fea-
ture of the bill received the greatest degree of
attention.201 Hard negotiating202 produced a
result acceptable to the various interests. The
section that mandates the Counsel for the
Environment addresses five substantive
issues: when and by whom the Counsel will be
appointed; who will be eligible to serve; the
duration of service; the charge to the Counsel;
and what powers accrue to the position.203 The
CFE, designed to represent the public interest
during proceedings on each proposed site, rep-
resented a milestone in state-sponsored pub-
lic advocacy.204
The WEC set forth its formal position in a
second draft of the proposed statute where
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199. Letter from Charles F. Luce, Chairman of the Board,
Consolidated Edison Company of New York, Inc., to William H.
Rodgers, Jr., Assistant Professor of Law, University of Washington
(Dec. 22, 1969) (on file with authors); Charles F. Luce, Chairman
of the Board, Consolidated Edison Company of New York, Inc.,
Remarks before the Association of the Bar of the City of New York
(Nov. 18, 1969) (transcript on file with authors) (hereinafter Luce
Remarks)(discussing the power problems of the times, the per-
mitting problems that frustrated meeting those needs, and the
related environmental concerns). 
200. Luce Remarks, supra note 199, at 12-13.
201. Rodgers, supra note 29, at 30; Larsen, supra note 196.
Larsen's article typifies press coverage of this particular provision
in the siting bill.
202. Letter from William H. Rodgers, Jr., Assistant
Professor of Law, University of Washington, to Dr. Barry
Commoner, Department of Biology, St. Louis University (Feb. 24,
1970) (on file with authors); Letter from William H. Rodgers, Jr.,
Assistant Professor of Law, University of Washington, to The Hon.
Chet Holifield, Chairman, Joint Committee on Atomic Energy,
U.S. Congress (Feb. 24, 1970) (on file with authors); Letter from
William H. Rodgers, Jr., Assistant Professor of Law, University of
Washington, to The Hon. Edmund Muskie, U.S. Senate, Sub-com-
mittee on Air & Water Pollution (Feb. 24, 1970) (on file with
authors); Shelby Scates, Environmental Bills Mauled by Legislators,
SEATTLE POST-INTELLIGENCER (Jan. 31, 1970) at A1. 
203. Act effective Feb. 23, 1970, ch. 45, § 8, 1970 Wash.
Laws Extra Sess. (codified as WASH. REV. CODE §§ 80.50.010-
80.50.902 (2000)). 
204. Memorandum from William H. Rodgers, Jr., University
of Washington School of Law, to Interested Persons 1 (Apr. 2,
1971) (on file with authors) (hereinafter Rodgers Memo). The
memorandum also identifies other important environmental pro-
tection features, including: the independent consultant, through
whom the Act institutionalizes necessary scientific evaluation by
"sanitizing" funds that probably would be flowing to the academ-
ic community directly from the utilities; the specification that the
hearings be conducted as a "contested case," which calls into
play the full panoply of important procedural rights, including
discovery and cross-examination; and limited disclosure of all
material filed with the certifying body. Id.
"Counsel for the Environment" is first articulat-
ed as the position's title.205 Engrossed Senate
Bill No. 49 includes this feature,206 whereas
House Bill No. 49 does not.207 Of the two bills,
each submitted by executive request, SB 49 is
very similar to the WEC versions, which were
introduced as SB 282 and HB 194.208 SB 49 dif-
fers only as to when the CFE will be appointed
and notes that other intervenors are not pre-
cluded from participating. Additional versions
of the statute do not change substantially with
regard to the Counsel for the Environment.209
The section finally agreed upon reads as fol-
lows:
After the council has received a site
application, the attorney general shall
appoint an assistant attorney general
or a special assistant attorney general
as a counsel for the environment who
shall be a member of the bar of the
State of Washington. The counsel for
the environment shall represent the
public and its interest in protecting the
quality of the environment for the
duration of the certification proceed-
ings, until such time as the certifica-
tion is issued or denied. He shall be
accorded all the rights, privileges and
responsibilities of an attorney repre-
senting a party in a formal action. This
section shall not be construed to pre-
vent any person from being heard or
represented by counsel in accordance
with the other provisions of this act.210
The provision contains wording identical
to that of Engrossed SB 49, as originally intro-
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205. The first draft reads as follows: 
At any time after contracting with an independent
consultant for further studies of a site application the
commission shall appoint a special attorney general as a pub-
lic intervenor, who shall be a member of the bar of the
State of Washington and who shall serve for the dura-
tion of the proceedings on the site application. The
public intervenor shall represent the people of the
State of Washington throughout the proceedings and
shall be accorded all the rights, privileges and respon-
sibilities of an attorney representing a formal party.
William H Rodgers, Jr., An Act Relating To The Location Of
Thermal Power Plants, First Draft, Section 9. Public Intervenor,
Appointment and Duties (Dec. 15, 1969) (handwritten copy on file
with authors) (hereinafter WEC Draft 1) (emphasis added). The
second draft reads: 
At any time after the commission has contracted with
an independent consultant for further studies of a site
application the attorney general shall appoint a special
assistant attorney general as a Counsel for the Environment
who shall be a member of the bar of the State of
Washington. The Counsel for the Environment shall
represent the public and its interest in protecting the
quality of the environment for the duration of the
license application proceedings. He shall be accorded
all the rights, privileges and responsibilities of an
attorney representing a formal party, including the
right of appeal.
William H Rodgers, Jr., An Act Relating To The Location Of
Thermal Power Plants, Second Draft, Section 9. Public Intervenor,
Appointment and Duties (Dec. 23, 1969) (copy on file with the
authors) (hereinafter WEC Draft 2) (emphasis added). Section 9
of WEC's third draft does not differ from the second draft con-
cerning the Counsel for the Environment. William H. Rodgers, Jr.,
An Act Relating To The Location Of Thermal Power Plants, Third
Draft, Section 9. Public Intervenor, Appointment and Duties (Jan.
5, 1970) (copy on file with the authors) (hereinafter WEC Draft 3).
206. S. 41-49, 2d Extra Sess. (Wash. 1970). The final
statute reads 
after the council has received a site application, the
attorney general shall appoint an assistant attorney
general or a special assistant attorney general as a
counsel for the environment who shall be a member of
the bar of the state of Washington. The counsel for the
environment shall represent the public and its interest
in protecting the quality of the environment for the
duration of the certification proceedings, until such
time as the certification is issued or denied. He shall
be accorded all the rights, privileges and responsibili-
ties of an attorney representing a party in a formal
action. This section shall not be construed to prevent
any person from being heard or represented by coun-
sel in accordance with the other provisions of this act.
WASH. REV. CODE § 80.50.080.
207. See generally H.R. 41-49, 2d. Extra Sess. (Wash. 1970). 
208. H.R. 41-194, 2d. Extra Sess. (Wash. 1970); S. 41-282,
2d. Extra Sess. (Wash. 1970). Both bills contain identical lan-
guage with WEC's second draft. WEC Draft 2, Section 9, supra note
205. The House and Senate bills were introduced on Jan. 28, 1970.
209. The historical record shows that although several
other variations of the bills were considered, the section regard-
ing the Counsel for the Environment was not subject to alter-
ation: Substitute House and Senate Bills 49 Alternate A --
Director Grants or Denies Certificate, Section 10, Counsel for the
Environment; Appointment and Duties; Substitute House and
Senate Bills 49 B - - Governor Grants or Denies Certificate,
Section 10, Counsel for the Environment; Appointment and
Duties; and House Committee Amendment to Engrossed Senate
Bill No. 49 by the committee on State Government and
Legislative Procedures, Section 8 (documents in possession of
the authors). These versions appeared in early February. 
210. S. 41-49, 2d. Extra Sess. (Wash. 1970) (codified as
WASH. REV. CODE § 80.50.080 (2000)).
duced. The controversy here was not over the
content of the provision, but whether or not it
would be retained.211
2. The Bio-engineered Result
As energy facility siting moved from the
TPPSEC Era to the EFSEC Era, three differing
interests, assessing the statute, express satis-
faction with the provision:
I can only comment that the provision
for the Counsel for the Environment
has been one of the best received and
most useful provisions of RCW 80.50.212
Nevertheless, the Counsel for the
Environment is the feature of the Act
that is probably working best. However,
without adequate funding and staff,
the effectiveness of the Counsel for the
Environment may be eroded by the
size of the work load.213
This feature of the Act [CFE] proved to
be highly beneficial from the Counsel's
neutral yet penetrating questioning on
policy and technical points during the
Hanford No. 2 proceedings. The public
benefited by being represented contin-
uously throughout the proceedings
with what normally would have been
almost prohibitive legal representa-
tion.214
Contemporary evaluation continues to find
that the Counsel for the Environment makes a
useful contribution to the statute's balancing
process.215
As it affects the Counsel for the
Environment, the statute is essentially the
same in 1999 as when it was enacted in 1970.
Section 8 has been amended only once, during
the 1977 revisions216 when the legislature clari-
fied CFE funding. Costs incurred by the
Counsel in performance of the position's
duties "shall be charged to the office of the
attorney general, and shall not be a charge
against the appropriation" to the siting
Council. At the same time, the option of a spe-
cial assistant attorney general was deleted, as
was specified duration of service. The fact that
no further amendment occurred during the
ensuing twenty-five years seems evidence that
this section of the statute has worked well. 
In 1977, the Counsel drew further atten-
tion, this time as the subject of a decision con-
cerning the Attorney General's role.217 The
courts found that the statute "does not impose
both a duty and a standard of care upon the
Attorney General which would render him
liable to a citizens' group or others for mal-
practice in proceedings before the . . .
Council."218 Since this decision, the Counsel for
the Environment has not been the subject of
any subsequent action by the legislature or the
courts.
The Counsel for the Environment, among
others, deserves credit for a record of preserv-
ing environmental quality. Counsels have been
credited with playing an important role in
determining mitigation measures and negoti-
ating elements of Site Certification
Agreements.219 That no significant adverse
environmental episodes have occurred in facil-
ities sited by EFSEC attests to the historical
reality that both Counsel and Council have
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211. ESCHELS, supra note 37, at 19.
212. Memorandum from Joseph F. Lightfoot, Executive
Secretary, Thermal Power Plant Site Evaluation Council, to David
Stevens, Special Assistant to the Governor on Energy Facilities
Siting Act 5 (Dec. 19, 1974) (available in the University of
Washington Libraries, Archives Division) (containing a section by
section review of the statute for the purpose of new amendment). 
213. Leed Memo, supra note 45, at 7. The memoranda by
Leed and Lightfoot reviewing the statute were not as favorable to
all sections of the statute as to the Counsel for the Environment.
Leed's comment about funding and staff proved to be particular-
ly prescient.
214. Joel E. Haggard, Washington State Site Certification
for Hanford No. 2, Prepared for The American Nuclear Society's
International Conference on Nuclear Solutions to World Energy
Problems, Session on Environmental Science, 3 (Nov. 14, 1972).
215. ESCHELS, supra note 103, at 20-25.
216. Act effective July 15, 1977, ch. 371, § 6, 1977 Wash.
Laws Extra Sess. (codified as WASH. REV. CODE § 80.50.080 (2000)). 
217. Blue Sky Advocates v. State, 727 P.2d 644 (Wash.
1986) (in respect to an electric utility's application for certifica-
tion of a coal-fired electrical generating facility).
218. Id.
219. Interview with Counsels for the Environment, in
Olympia, Wash. (June 19, 1998) (hereinafter Counsels Interview).
A Counsel for the Environment influenced the timing of the DEIS
as a result of the KVA siting, Application 93-2. Id.
been vigilant and that the sited facilities have
upheld their part of the agreements.
In representing the environment, the assis-
tant attorneys general are granted flexibility to
interpret the role of CFE as needed.220 Amidst a
sea of attorneys participating in the adjudica-
tive proceedings, some Counsels have filled
the position aggressively while others have
viewed their role as support for the agencies
and other intervening parties.221 The Counsel
for the Environment has the luxury and the
responsibility to look at the issues more holis-
tically, that is, to consider total impact on the
environment.222 Intervening agencies have their
own mandates and directives, as do other par-
ties to the proceedings. 
Although the provision has operated suc-
cessfully for many years, two potentially trou-
bling areas are detected: how best to deter-
mine and represent the public interest and
locating the attorney within the office of the
State Attorney General. The Counsel for the
Environment has been given great discretion
in defining a specific public interest,223 despite
the fact that the public interest is notoriously
difficult to determine.224 To compound the
problem, by its nature, the Attorney General's
office is subject to political bias.
These concerns evoke both ethical and
practical questions. What may be in the public
interest at any given time generally benefits
one or more private interests to some degree.
This situation thus presents an ethical dilem-
ma for public officials. While the decision
maker believes the public interest to represent
the long-run benefit to the public as a whole —
that is, the greatest good for the greatest
deserving number over the longest range of
time — those in leadership positions have a
responsibility to their particular constituencies
as well as the public at large. Such decisions
are never easy ones. They require full informa-
tion and careful examination.225
Decisions regarding the public interest are
inherently subjective. In addition, the environ-
mental spectrum of society can range from
green to brown. Ascertaining at which point on
this continuum the public interest lies pres-
ents a quandary for government. The brown
shades are obviously not where it is found, but
neither will it necessarily occur at the green
extreme. At the time of the statute's origin, the
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220. Id.; Eschels Interview, supra note 47. 
221. Eschels Interview, supra note 47. A survey of the attor-
neys involved in Application 96-1 shows the following composi-
tion: two Counsels for the Environment; three attorneys for the
applicant; eight state agencies; sixteen cities, counties and water
districts; two tribes; two federal agencies; and six other third par-
ties. Some attorneys represented more than one party. STATE OF
WASH. ENERGY FACILITY SITE EVALUATION COUNCIL, OLYMPIC PIPE LINE
APPLICATION 96-1 SERVICE LIST 1-9 (DEC. 7, 1998). 
222. Counsels Interview, supra note 219. 
223. A former Counsel for the Environment notes that this
position is "so different from having a client whose wishes you
understand clearly." Id.. In the statute, the Counsel for the
Environment is charged with representing the public, not just the
people of Washington State, whose interest is in the quality of the
environment. The concept was broadened in the second draft.
WEC Drafts 1 & 2, supra note 205. In a letter from Thomas R.
Bjorgen, Assistant Attorney General, Counsel for the
Environment, Transmountain Application, to Director,
Washington Environmental Council 1-2 (June 17, 1981), an early
Counsel states his position and emphasizes that it is not that of
the Attorney General's Office. He does not give a rationale for
how he arrived at it, but "assumes" that the WEC agrees and asks
for their help in preparing his case.
224. See AMERICAN SOCIETY FOR POLITICAL & LEGAL
PHILOSOPHY, THE PUBLIC INTEREST (Carl J. Friedrich ed., 1962) in
which a collection of nineteen essays sets forth the difficulties
involved in considering the public interest. One essay aptly terms
the public interest "a concept without an ascertainable criterion."
Id. at 210. 
225. Joel L. Fleishman, Self-Interest and Political Integrity, in
PUBLIC DUTIES: THE MORAL OBLIGATIONS OF GOVERNMENT OFFICIALS 52,
52-92 (Joel L. Fleishman et al. eds., 1981). EFSEC's siting process
is designed to perform the function of supplying information and
examining it carefully. STATE OF WASH. ENERGY FACILITY SITE
EVALUATION COUNCIL, CERTIFICATION PROCESS 1-6, available at
http://www.efsec.wa.gov/cert.html (last visited Aug. 12, 2000).
environmental interests of the state spoke with
one voice, represented by the WEC. Currently
in Olympia, many different lobbyists now rep-
resent a host of environmental groups.226 In the
Recent EFSEC Era, environmentalists have
occupied opposing positions on the same
EFSEC siting application, exacerbating the
problem of identifying the actual public inter-
est in protecting environmental quality.227 A
fractionalized environmental community begs
the question: what methods can a Counsel for
the Environment use to determine systemati-
cally and objectively the nature of the public
interest.
A changed landscape requires a fresh look.
Until recently, little attention has focused on
this aspect of the statute's balancing require-
ment.228 At present, the public's interest in the
quality of the environment assumes the form
of whatever a particular attorney acting as
Counsel decides it is. However well-inten-
tioned the advocate, too much discretionary
power may be unwise, making standardized
procedures for determining a representative
position a necessity. In addition, soliciting
public opinion and presenting expert testimo-
ny, two important aspects of representing the
public interest, are subject to budgetary con-
straints by the Attorney General's office. These
resources have been stretched in terms of work
load and dollars.229 Further, the criteria for and
implementation of community outreach need
to be refined. A directive — to ensure a fair and
complete process that provides EFSEC with
full information — should be included in the
charge to represent the public interest.
Last year, the legislature recognized the
problem by directing that a Joint Task Force
examine such issues as
[t]he balancing responsibility a state
siting authority should perform with
respect to determining the need for
proposed facilities and balancing the
demand against the public interest in
protecting the environment, and
whether clarification is needed to
ensure consistency with the state ener-
gy policy directives enacted subse-
quent to the siting requirements;230 and
. . . Whether special provisions are
needed, such as a counsel for the envi-
ronment, to ensure adequate protec-
tion of the environment, and whether
that protection should be expanded to
include responsibilities for represent-
ing the public interest in protecting
public health and safety.231
C. The Geology of Law
Environmental law forms when layers of
policy and outcome are added to pre-existing
strata in a way that often seems to mirror the
laws of geology. Deposits from different eras
and epochs make up the whole in law as well
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226. See RONALD G. SHAIKO, VOICES AND ECHOES FOR THE
ENVIRONMENT: PUBLIC INTEREST REPRESENTATION IN THE 1990S AND
BEYOND (1999), for a discussion of how environmental public
interest groups have proliferated and changed since 1970. Forty
years ago, the environmental movement in the United States
included about 150,000 members belonging to groups with col-
lective financial resources of $20 million annually. In 1999 more
than eight million citizens are affiliated with national environ-
mental organizations and contribute more than $750 million a
year to environmental causes. Id. at 25. Organization leaders are
faced with new, often competing goals. The assumption that the
primary goal of public interest organizations is effective policy
influence can no longer be made. Organizational maintenance
now encroaches on the goal orientation of many organizations.
Id. at ix. Washington State mirrors the national trend. Interview
with Darlene Madenwald, President of WEC, 1990-94, in Seattle,
Wash. (Dec. 2, 2000). A group of concerned citizens formed the
WEC at the suggestion of Justice William O. Douglas. In the late
1960s, environmentalists wanted to be heard in Olympia. While
floating on the Yakima River with some of the group, Douglas
advised that they band together, choose a name, and hire a lob-
byist. The WEC became a strong voice. In the early 90s, WEC
would hold a "legislative summit" to develop consensus posi-
tions. Id.
227. Koberstein, supra note 138 (concerning Application
96-1). "Greenscamming" (the practice of an economic interest
masquerading as an environmental organization) occurred dur-
ing Application 96-1 when the Tidewater Barge Co. formed and
financed the Cascade Columbia Alliance. See Margaret H.
Hornbaker, A Case of Attempted Deception: Grassroots or
Astroturf? (1997) (unpublished paper on file with authors).
228. Recent documents assessing the statute do not raise
this question. See generally Allen Fiksdal, EFSEC: A Midlife Crisis?
2 (1998) (unpublished manuscript on file with authors and
EFSEC); ROSS, supra note 156; but see ESCHELS, supra note 103, at 1-
4. 
229. Hearings on Proposed Changes in Legislation Before the Joint
Legislative Task Force on the Energy Facility Evaluation Council (Wash.
Aug. 24, 2000) (hereinafter Joint Task Force Hearings) (statement of
Mike Kaufman, Bellingham, Wash.). 
230. S. 56-6411, § 1(f) (Wash. 2000).
231. Id. § 1(g).
as in geological formations. Additions, accre-
tions, unconformities, faults, folds and frac-
tures create the surface and shape the content
of our legal world.232 As one of the state's early
pieces of environmental legislation,
Washington's Energy Facility Siting Act consti-
tutes a bottom layer of sediment in the rock
formation of accumulated environmental law. 
Generally speaking, one-stop permitting
statutes, while attempting to address all issues
in one forum, have been overwhelmed by later
environmental and land use regulatory pro-
grams.233 The sheer number of environmental
regulations and entities open the door for
interactions beneath the surface of the situa-
tion being addressed.234 In the EFSEC process,
federal laws and permitting, as well as state
laws, must be merged during the application
review.235 A sampling of what must be consid-
ered includes the National Environmental
Policy Act ("NEPA");236 the Shoreline
Management Act ("SMA");237 the Coastal Zone
Management Act ("CZMA");238 the state
Administrative Procedures Act ("APA");239
Hydraulic Project Approval ("HPA");240
Prevention of Significant Deterioration
("PSD");241 Notice of Construction ("NOC");242
and National Pollution Discharge Elimination
System ("NPDES") and section 401 permits
under the Clean Water Act ("CWA").243
In particular, the integration of the 1971
State Environmental Policy Act ("SEPA")244 and
the 1990 Growth Management Act ("GMA")245
have been especially challenging for EFSEC.246
The Council's application review includes three
processes requiring interaction with other
statutes — SEPA, land use consistency and
adjudication.247 Under SEPA, agencies prepare
an environmental impact statement ("EIS") for
proposed major actions.248 The EIS provides
impartial discussion of a proposal's significant
environmental impacts and informs decision
makers and the public of reasonable alterna-
tives, including mitigation measures designed
to avoid or minimize adverse impacts or
enhance environmental quality.249 Within this
framework, EFSEC is the responsible SEPA
agency, retaining an independent consultant to
produce the draft and final EIS.250 As far as pos-
sible, EFSEC's independent "consultant works
with relevant federal agencies to prepare a
joint federal and state EIS."251
In regard to land use, the Council must
hold hearings within sixty days of receipt of an
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232. William H. Rodgers, Jr., Defeating Environmental Law: the
Geology of Legal Advantage, 15 PACE ENVTL. L. REV. 1, 1-2 (1997).
233. Achterman & Mostow, supra note 194, at 2. 
234. Ruhl, supra note 18, at 885 (1996).
235. Joint Task Force Hearings, supra note 229 (statement of
Allen Fiksdal, EFSEC Manager). The list is not meant to be inclu-
sive, but illustrative of the nature and number of the statutes
involved. E-mail communication from Allen Fiksdal, EFSEC
Manager (Aug. 29, 2000). The number of acronyms led those tes-
tifying to refer to collection as "alphabet soup."
236. 42 U.S.C. §§ 4321-4369 (1994). 
237. WASH. REV. CODE §§ 90.58.010-90.58.920 (1994).
238. 16 U.S.C. § 1451 (1994).
239. WASH. REV. CODE §§ 34.05.001-34.05.903 (2000).
240. Hydraulic Project Approval is usually issued by the
Washington State Department of Fish and Wildlife. WASH. REV.
CODE § 77.55 (2000); WASH. ADMIN. CODE § 220-110-030 (1999).
241. The PSD is a permit, federally delegated to the
Washington State Department of Ecology and EFSEC. WASH.
ADMIN. CODE § 173-400-141; 40 CFR 52.2 (1994).
242. WASH. ADMIN. CODE §173-400 (1999); WASH. ADMIN.
CODE § 173-060 (1999).
243. 33 U.S.C. § 1251 (1994).
244. WASH. REV. CODE §§ 43.21C.010-43.21C.914. For dis-
cussion of the statute, see generally Charles B. Roe, Jr. & Charles
W. Lean, The State Environmental Policy Act of 1971 and its 1973
Amendments, 49 WASH. L. REV. 509 (1974); William H. Rodgers, Jr.,
The Washington Environmental Policy Act, 60 WASH. L. REV. 33 (1984);
RICHARD L. SETTLE, THE WASHINGTON STATE ENVIRONMENTAL POLICY ACT:
A LEGAL AND POLICY ANALYSIS (1987, Supp. 1995, 1999). 
245. WASH. REV. CODE §§ 36.70A.010 -36.70A.3201. For dis-
cussion of the statute, see generally JOHN M. DEGROVE, PLANNING
AND GROWTH MANAGEMENT IN THE STATES 117-135 (1992); STEVE
LUNDIN, LOCAL GOV’T COMM., WASH. STATE HOUSE OF REPRESENTATIVES,
WASHINGTON STATE’S GROWTH MANAGEMENT ACT (1994). 
246. Fiksdal Interview, supra note 137; Ross Interview, supra
note 137; Wallis Interview, supra note 141. Wallis has served twice
as Acting Chair and is the longest serving member in the
Council's history, having sat on the Council since 1982. See Joint
Task Force Hearings, supra note 229, for similar remarks made in
more than one testimony. But see ESCHELS, supra note 103, at 1,
who finds that of the many issues from which to choose, the three
most interesting are 1) the need for energy, the public interest,
and achieving a balance between them; 2) determining when an
application is complete; and 3) the relationship of the Governor
and the Council.
247. Fiksdal, supra note 228, at 2; ROSS, supra note 156, at 3.
248. WASH. REV. CODE § 43.21C.030 (2000).
249. WASH. ADMIN. CODE § 197-11-060 (1999). 
250. ROSS, supra note 156, at 5; WASH. REV. CODE
§ 80.50.070.
251. Fiksdal, supra note 228, at 2.
application to determine whether the pro-
posed site is consistent and compliant with
county or regional land use plans or zoning
ordinances.252 GMA requires cities and counties
to meet certain criteria to develop comprehen-
sive plans.253 Among many directives, a com-
prehensive plan must identify lands useful for
public purposes254 such as utility255 and trans-
portation corridors.256 Furthermore, compre-
hensive plans must include a process to iden-
tify and site essential public facilities including
those which are "typically difficult to site."257
Under its enabling act, the Council conducts
an adjudicative proceeding pursuant to the
State Administrative Procedures Act to hear
and decide issues raised by the statutory and
intervening parties.258
The overlapping statutes in these three
EFSEC procedures seem to support the same
principles and reinforce the balancing of siting
proposed facilities and protecting environmen-
tal quality, but do they really assist in the sit-
ing process? The conflicts involved are not
immediately apparent; however, troublesome
convolutions lie beneath the surface.
Disentangling the procedural intricacies
requires a brief geology fieldtrip into the hid-
den layers below. 
1. The State Environmental Policy Act
of 1971 (SEPA) Stratum
Termed Washington State's "most funda-
mental and pervasive environmental law,"259
SEPA was enacted in 1971 as part of a second
comprehensive package of environmental leg-
islation proposed by the Evans administra-
tion.260 SEPA's "action-forcing" procedural
requirements and substantive authority and
responsibility extend to all agencies of state
and local government, and essentially to all of
their decisions.261 Since virtually all private
development requires government regulatory
permits, the SEPA effect extends indirectly into
the private sector. The State Act is almost iden-
tical to NEPA, but differs in that it recognizes
that each person has a "fundamental and
inalienable right to a healthful environment
and . . . responsibility to contribute to the
preservation and enhancement of the environ-
ment."262 SEPA contains action-forcing proce-
dural requirements designed to assure the
integration of environmental values and con-
sequences of the decision-making of all agen-
cies of state and local government.263 Of SEPA's
eight procedural requirements, threshold
determination and the environmental impact
statement (EIS) are the most prominent and
significant.264 The EIS, a dominant SEPA fea-
ture, is particularly important here since the
facilities within EFSEC's jurisdictional thresh-
olds are sufficiently large to trigger the EIS
process.
2. Rocky Ground: Incompatible
Accretions?
The problem of reconciling EFSEC with
SEPA is not one of conflicting goals. Both state
statutes were enacted to protect the environ-
ment. Issues raised during the Recent EFSEC
period of self-examination highlight the diffi-
culties. Chipping away at this particular rock,
the Council has identified two areas that create
particular difficulty: the cooperative environ-
mental review process and the place of the EIS
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252. WASH. REV. CODE § 80.50.090 (2).
253. Sections 36.70A.040 through 36.70A.090 of the
Growth Management Act address various aspects of the compre-
hensive plans.
254. WASH. REV. CODE § 36.70A.150.
255. Id. § 36.70A.70(4).
256. Id. § 36.70A.200(1).
257. GMA focuses on facilities such as airports, landfills,
sewage treatment plants and regional transportation. Private
utilities are not specified. Id. § 36.70A.200 (1). Of the states,
Washington alone has attempted to deal with the "Not In My
Back Yard," or NIMBY, issue in a comprehensive fashion.
DEGROVE, supra note 245, at 132.
258. WASH. REV. CODE § 80.50.090(3).
259. SETTLE, supra note 244, at v.
260. Roe & Lean, supra note 244, at 509.
261. SETTLE, supra note 244, at v.
262. Rodgers, supra note 244, at 34. A body of state law,
differing from federal law, exits interpreting and applying SEPA.
The leading authorities in this body of law appear to be the states
of Washington, California, and New York. State environmental
policy acts are likely to continue developing and providing broad-
er environmental protection than is found at the federal level.
Jeffrey T. Renz, The Coming of Age of State Environmental Policy Acts, 5
PUB. LAND L. REV. 31, 53-54 (1984).
263. SETTLE, supra note 244, at 7.
264. Id. at 12-13.
in the review. These concerns have received the
collective attention of both Council and stake-
holders as a particularly confusing and
unwieldy mechanism of the application.265
From the Council's standpoint, questions
arise as to whether a cooperative environmen-
tal review with SEPA is possible in the context
of adjudication.266 EFSEC is governed by SEPA,
but its enabling act requires that it conduct its
own review of the application as an adjudica-
tion, creating a duplicative process.267 Under
SEPA, cooperative environmental review
becomes problematic since extensive negotia-
tion, issue narrowing, and public involvement
are normally part of the SEPA purview, while
the trial-like adjudicative process works under
rules that limit evidence, control participation,
and place strict boundaries on communica-
tions.268 Reconciling the differences between
these two approaches raises the same prob-
lems found in the balancing process: the
prospect of efficient, timely siting is at odds
with the deliberate pace of environmental pro-
tection reviews. This is particularly true in the
context of Washington State governmental cul-
ture where "citizens and interest groups [have]
a degree of access not found in most states nor
at the federal level."269
Two interrelated components comprise a
second area of difficulty: 1) determining when
in the process the EIS should be used by the
Council or Governor as a decision-making
tool270 and 2) determining which entity holds
SEPA responsibility.271 In the case of the Cross
Cascades Pipeline, the draft EIS was not com-
pleted by the time the adjudicative proceeding
was held.
The Council has also struggled to define
EIS "ownership." EFSEC is responsible for hir-
ing the independent consultant who prepares
the EIS document,272 but the Council is not a
party to the adjudication, placing the EIS in a
kind of legal limbo. The Counsel for the
Environment would seem a likely candidate to
enter the EIS into adjudication, but does not
commission it.273 How the EIS becomes a part
of the record on which EFSEC makes its deci-
sion is still not clear.274 Issues of timing and
ownership, together with the fact that the
EFSEC process departs from the usual course
of a SEPA review, create a set of problems that
must be dealt with to preserve the efficacy of
the statute's intent.
3. The Growth Management Act
Stratum
Washington State's energy facility siting
statute, as well as its growth management leg-
islation, attempt to jointly deal with providing
environmental protection while accommodat-
ing growth.275 In enacting the siting legislation,
lawmakers recognized that expansion of the
built environment and its accompanying infra-
structure would have an impact on the natural
environment.276 Twenty years later, the state's
Growth Management Act necessitated inte-
grating the more recent statutory provisions
with the existing legislation. The siting statute
places decision making at the state level, and
in the GMA, local governments play a major
role.277 Tension occurs when local land-use
planning under GMA intersects the broader
state mandate of EFSEC.
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265. ROSS, supra note 156, at 4.
266. Fiksdal, supra note 228, at 4.
267. Wallis Interview, supra note 141.
268. ROSS, supra note 156, at 5; Prehr'g Order No. 1,
Council Order No. 743, State of Washington Energy Facility Site
Evaluation Council, In re Application 99-1 Prehr'g Order Granting
Intervention, Sumas Energy 2, Inc., at 3-5 (2000). 
269. ROBERT L. BISH, GOVERNING PUGET SOUND 57 (1982).
Chapter five contains a good general discussion of Washington
State government. Id. at 39-57.
270. Fiksdal, supra note 228, at 4-5.
271. ROSS, supra note 156, at 2.
272. WASH. REV. CODE §80.50.071(a).
273. WASH. REV. CODE §80.50.080.
274. Fiksdal Interview, supra note 137. At the November 13,
2000, meeting, the advisory workgroup to the Joint Legislative
Task Force made the following consensus recommendation on
the subject of what constitutes a record: including the following
language in §80.50.100, "Pursuant to RCW 34.05.076, the council's
report to the governor shall be based on the administrative
record developed during the public hearing held under RCW
80.50.090 (3), along with the environmental impact statement
prepared under RCW 43.21.030, and relevant information pre-
sented at other public hearings held by the council under this
chapter." JOINT LEGISLATIVE TASK FORCE, EFSEC RECORD (Nov. 13,
2000).
275. WASH. REV. CODE § 36.70A.010 (2000).
276. Margaret H. Hornbaker, EFSEC Meets GMA: The Odd
Couple? (1996) (unpublished paper on file with authors), at 1.
277. LUNDIN, supra note 245, at 1.
Washington's siting statute provisions
confer the power of preemption,278 but also
require land-use conformity hearings that
involve affected local jurisdictions.279
Integration problems, viewed from the first
perspective, do not exist because the Council
has the power to follow the course of action it
deems best. This approach is not as preempto-
ry as it sounds as the relevant counties and
cities have a seat on the Council and a voice in
the adjudicative proceedings,280 thus they can
utilize these opportunities to influence the
Council's decision.281 They also have the option
of using political pressure to sway the
Governor, who makes a final decision subse-
quent to the Council recommendation.
Previously, the accepted method of resolving
existing differences was to have stipulations
and agreements between the applicant and
local jurisdiction entered into the record of the
adjudicative proceedings.282 Private or public
utilities and local governments have found this
method a practical and effective way to address
differences without extensive agency involve-
ment.
4. Rocky Ground: Folds and Faults?
Similar to the geologist's use of pick and
lens, examining a recent siting application in
detail uncovers many obstacles to achieving a
land use consistency agreement. The siting of
the Cross Cascades Pipeline, traversing six
counties and 230 miles,283 magnified the issue
of consistency. In all six mandated land use
hearings, local attorneys iterated the themes of
timing and lack of adequate information as a
hindrance to making the consistency determi-
nations.284 EFSEC's statutory deadlines and
sequencing precluded the completion of envi-
ronmental reviews and other studies prior to
the hearings.285 The circumstances involved in
siting a cross-county pipeline are often unusu-
al and hence beyond the experience of local
planners who had not anticipated them. In
addition, counties, especially those with fewer
resources, may not have completely developed
plans or worked out internal and external con-
sistency issues. Because only circumscribed
locations were originally involved, governed by
local zoning regulations that existed when the
statute was drafted, EFSEC's process did not
realistically coincide with making consistency
280
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278. WASH. REV. CODE §§ 80.50.110, 80.50.120 (3).
279. Id. § 80.50.090.
280. WASH. REV. CODE §§ 80.50.030(4)(5). The representa-
tives of the cities and counties are voting members of the
Council, whereas port district members are nonvoting.
§80.50.030(6). In the adjudicative proceedings for Application 96-
1, the cities of Ellensburg, Kittitas and North Bend, like the coun-
ties of Adams, Grant, Kittitas, King and Snohomish, were inter-
venors and represented by counsel.
281. What is designed to emerge from the Council's delib-
erations is a single document reflecting the composite judgment
of the Council spelling out the utility's responsibilities. Rodgers,
supra note 30, at 25.
282. Fiksdal Interview, supra note 137.
283. Application No. 96-1, supra note 147.
284. See STATE OF WASH. ENERGY FACILITY SITE EVALUATION
COUNCIL, LAND USE HEARING KITTATIS COUNTY, IN RE APPLICATION 96-1,
OLYMPIC PIPE LINE CO. (Mar. 12, 1996); STATE OF WASH. ENERGY
FACILITY SITE EVALUATION COUNCIL, LAND USE HEARING SNOHOMISH
COUNTY, IN RE APPLICATION 96-1, OLYMPIC PIPE LINE CO. (Mar. 13,
1996); STATE OF WASH. ENERGY FACILITY SITE EVALUATION COUNCIL, LAND
USE HEARING KING COUNTY, IN RE APPLICATION 96-1, OLYMPIC PIPE LINE
CO. (MAR. 14, 1996); STATE OF WASH. ENERGY FACILITY SITE EVALUATION
COUNCIL, LAND USE HEARING GRANT COUNTY, IN RE APPLICATION 96-1,
OLYMPIC PIPE LINE CO. (Mar. 26, 1996); STATE OF WASH. ENERGY
FACILITY SITE EVALUATION COUNCIL, LAND USE HEARING FRANKLIN
COUNTY, IN RE APPLICATION 96-1, OLYMPIC PIPE LINE CO. (Mar. 27,
1996); STATE OF WASH. ENERGY FACILITY SITE EVALUATION COUNCIL, LAND
USE HEARING ADAMS COUNTY, IN RE APPLICATION 96-1, OLYMPIC PIPE
LINE CO. (Mar. 28, 1996).
285. Ross Interview, supra note 137; Wallis Interview, supra
note 141. The Council must determine at the initial public hear-
ing whether or not the proposed site is consistent and in compli-
ance with county or regional land use plans or zoning ordinances.
Anyone wishing to address the council regarding consistency
with land use plans may testify at the hearing. If the Council
determines that the project is not consistent with local land-use
plans, the applicant can apply to the local agency for a variance
to the plan or ordinance. If the local agency does not grant a vari-
ance, the applicant can request state preemption of the local zon-
ing ordinance. Should the applicant request state preemption,
the council then holds an adjudicative hearing for the purpose of
receiving and evaluating testimony concerning the request. WASH.
ADMIN. CODE §§ 463-26 & 463-28 (1999).
determinations.286 The advantage of entering
stipulation into the adjudicative record is that
solutions can be tailored to fit specific situa-
tions.
5. Solutions: Legislative or
Administrative?
Both the legislature and the agency have
signaled that something should be done to
correct the distortions caused by the "geology
of law." The renewed siting activity of the
Recent Epoch has been a catalyst for focusing
attention on the problem. Senate Bill 6411,287
proposing a joint legislative task force on ener-
gy facility siting reform, specifically names
SEPA and GMA interactions as subjects merit-
ing review. That task force is directed to study
ways to "improve the coordination and recon-
ciliation of the siting process with the review
processes required under the state environ-
mental policy act and the growth management
act"288 and also consider "[t]he involvement of
local jurisdictions in the state siting authority's
proceedings, including recommendations to
enhance consistency between the state siting
process and local land use regulations and
growth management siting processes."289
Prior to the creation of this Task Force, the
legislature took steps to integrate SEPA and
GMA. Following the 1994 Report of the
Governor's Task Force on Regulatory Reform,
legislators adopted comprehensive land use
regulatory reforms during the 1995 session.290
One purpose of this legislation was to elimi-
nate redundant procedural and substantive
requirements found specifically in SEPA, GMA,
and in other local, state, and federal statutory
and administrative land-use and environmen-
tal laws.291 Currently, SEPA's primary role of
environmental review is to focus on the gaps
and overlaps that may exist in applicable laws
and requirements related to a proposed
action.292 Although presumably not aware of
the geologic metaphor, the legislature has, by
its action, recognized the duplication that
often results from the "geology of law." With
this precedent from the past Recent Era and an
exploratory task force appointed, future legis-
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286. When the Olympic Pipe Line Company (OPLC) ini-
tially approached the counties and cities along the pipeline route
to address any inconsistencies that might need to be adjudicat-
ed, the jurisdictions were not interested in participating in dis-
cussions. They did not want to spend time and incur expenses
unless the outcome would be significantly influenced by their
recommendations and they could be reimbursed for added costs
generated by the talks. Telephone Interview with Alan D.
Sandstra, Olympic Pipe Line Co. (Nov, 11, 1996). Olympic made
an innovative attempt to resolve inconsistencies by agreeing "to
reimburse the stipulating counties for reasonable past and future
costs incurred [in] reviewing and/or responding to its applica-
tion." STIPULATION & FOR AGREEMENT TO COMMENCE NEGOTIATION
PROCESS AS TO LAND USE DETERMINATIONS & PROJECT REVIEW, STATE OF
WASHINGTON ENERGY FACILITY SITE EVALUATION COUNCIL, IN RE
APPLICATION 96-1, at 4-5 (1996); see Letter from Dennis D. Reynolds
to Joshua J. Preece, Attorney for Olympic Pipe Line Company
(Sept. 30, 1996). The lengthy process had not reached a conclu-
sion at the time that Application 96-1 was withdrawn. Land use
issues were to have been adjudicated separately in additional
hearings during the summer of 1999, so it is unknown how the
approach would have worked. However, economic incentives are
generally a powerful motivation to solve problems.
287. S. 56-6411, § 1(2)(f) (Wash. 2000).
288. Id. § 1(2)(c)(iii).
289. Id. § 1(2)(e).
290. SETTLE, supra note 244, at 504. The Governor's Land
Use Study Commission is working on similar issues on a broader
basis. Solutions to some of EFSEC's particular problems may be
resolved by the Commission's work on a consolidated land use
code. EFSEC began a dialogue with the Commission in early
1998.  State of Washington Energy Facility Site Evaluation
Council, Minutes 3 (Nov. 9, 1998), available at
http://www.efsec.wa.gov/FILES/minutes/min98nov10.html (last
visited Jan. 6, 1999).
291. SETTLE, supra note 244, at 508.
292. Id. at 512.
latures will in all likelihood find language to
integrate EFSEC with other major statutes.293
Attacking the same problem at the agency
level, the Council has initiated a process it
hopes will improve coordination between
SEPA and the adjudicative process.294 As noted
earlier the Council's SEPA Committee has out-
lined a sequential process that provides for
more extensive consultation with government
agencies in the preparation of the draft EIS
(DEIS), and allows the DEIS and project appli-
cation to come together to form a single docu-
ment for Council consideration.
Either process, EFSEC or SEPA, could be
redesigned to encompass all of the activities
that are currently conducted, thus eliminating
duplication.295 Long-overdue reforms may
come out of both statutory amendment and
agency rule revision. A confluence of circum-
stances, the increased siting activity of the
1990s, together with the exceedingly complex
Application 96-1 and the exogenous
Bellingham incident, have focused attention
on the effects of this stratum of law. Where
other statutes are involved, solutions will fall
within the purview of the legislature. On a dif-
ferent but complementary level, the agency may
initiate steps to improve the situation through
rulemaking, a method that is generally more
flexible and expeditious in providing relief.296
D. Creating A Dominant Lifeform:
Carnivore, Exotic Species, or Ecological
Balance?
In 1970, energy interests would not bargain
for legislation that did not offer a "one-stop"
service.297 The power industry's objective was
absolute approval authority located in a single
regulatory agency.298 In 2000, two of the nine
charges enumerated in the budget proviso for
the Joint Legislative Task Force stress clarifica-
tion of the Council's preemptive authority.299
Specifically, the State Senate has called for
reviewing "the scope of preemption exercised
by a state siting authority, including whether
and to what extent it should have the authori-
ty to preempt the proprietary and regulatory
functions of local governments and other state
agencies."300 The Senate also called for review
of the siting 
of facilities on public lands, including
recommendations identifying: (i) the
appropriate public entity or entities to
interpret the applicable laws governing
use of public lands; and (ii) changes to
eminent domain requirements that
would allow for more efficient siting of
projects that are found to be in the
public interest and are certified for
location on public land.301
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293. At the Nov. 13, 2000, meeting, the advisory workgroup
to the Joint Legislative Task Force acknowledged and addressed
the GMA problem in a consensus recommendation to the legis-
lators. Stating that "when the Growth Management Act was
passed in the early 1990s, the legislature did not amend the
EFSEC process to include ordinances and plans required by the
GMA," the workgroup recommended that the following statutory
change be made that would reference the GMA in the EFSEC def-
inition of "land use plan": land use plan means a comprehensive
plan or land use element thereof adopted by a unit of local gov-
ernment pursuant to chapters 35.63, 35A.63,36.70, or 36.70A
RCW. JOINT LEGISLATIVE TASK FORCE, GMA REFERENCE (Nov. 13, 2000)
(copy on file with the authors). Additionally, the advisory work-
group recommended changes regarding the timing of the first
public hearing. The language is as follows: 
(1) The council shall conduct an informational public
hearing in the county of the proposed site (within sixty
days of) as soon as practicable after receipt of an
application for site certification: PROVIDED, That the
place of such public hearing shall be as close as prac-
tical to the proposed site; (2) The council shall con-
duct a public hearing to (must) determine (at the ini-
tial public hearing) whether or not the proposed site is
consistent and in compliance with county or regional
land use plans or zoning ordinances. If it is deter-
mined that the proposed does conform with existing
land use plans or zoning ordinances in effect as of the
date of the application, the county or regional plan-
ning authority shall not thereafter change such land
use plans or zoning ordinances so as to affect the pro-
posed site. 
JOINT LEGISLATIVE TASK FORCE, TIMING OF FIRST PUBLIC HEARING (Nov.
13, 2000) (copy on file with the authors).
294. PROPOSED EFSEC PROCESS, supra note 165.
295. Wallis Interview, supra note 141.
296. See generally CORNELIUS M. KERWIN, RULEMAKING: HOW
GOVERNMENT AGENCIES WRITE LAW AND MAKE POLICY 27-35 (1994).
Rulemaking clearly provides advantages over the legislative
process, which is overloaded with demands for action and imped-
ed by shortages of time and expertise. Id. at 32.
297. Rodgers, supra note 30, at 19.
298. Id. at 20.
299. JOINT LEGISLATIVE TASK FORCE, supra note 12, at Tab 1. 
300. S. 56-6411, § 1(2)(d) (Wash. 2000).
301. Id. at §1(2)(d).
Attention focused on this particular facet of the
preemption issue because a prominent debate
about Park lands during Application 96-1 was
still unresolved at the time the application was
withdrawn. The aborted Cross Cascades
Pipeline adjudication once again became a
lightning rod for controversial issues which
had been dormant for years.
With regard to preemption, four strata
comprise the fossil record to be investigated.
Each stratum represents a major type of juris-
dictional relationship: those between EFSEC
and 1) federal statutes, 2) local authorities, 3)
other state agencies, and 4) private parties,
applicants and citizens.302 Because it is periph-
eral to agency deliberations, the fourth area,
property rights and eminent domain, will only
be mentioned briefly. However, any analysis of
preemptive power in siting would be not com-
plete without recognizing the extensive body of
law that surrounds these issues.
1. The Federal/State Relationship
Nuclear thermal power plant siting and its
accompanying federal involvement character-
ized the TPPSEC Era. Because of this, the chal-
lenge of integrating federal and state law and
regulation was addressed early in the statute's
history. The fact that, under TPPSEC, five facil-
ity applications were approved in as many
years attests to an absence of major problems
in this area. The state, having ensured that
minimum federal standards would be met,303
remained vigilant in guarding against the
imposition of lesser standards. Considering a
federal siting act proposed by the Nixon
administration, an author of the siting statute
wrote
On the knotty question of the extent to
which state environmental standards
can be superseded by [a federal] certi-
fying agency, the proposed federal bill
decrees the annihilation of state stan-
dards in precisely the terms that the
utilities sought unsuccessfully to
achieve in Washington State.304
At the close of the TPPSEC Era, an industry dis-
cussion of siting processes recommended joint
federal/state processing of an application that
would result in one final Site Certification
Agreement embodying all conditions.305 In this
scenario, "the State Siting Council would have
determinative jurisdiction over all aspects of
the site except those preempted by federal leg-
islation."306 The suggestion reflects a spirit of
state and federal cooperation over nuclear-
powered facilities in the early years.
In the succeeding EFSEC Epoch, the U.S.
Environmental Protection Agency (EPA) and
the Council worked together in the area of
environmental protection. When EFSEC
requested NPDES permitting authority, the
EPA worked with the agency, suggesting leg-
islative changes on the state level that would
make it possible to grant EFSEC full NPDES
permitting authority and also proposing
acceptable interim measures until the neces-
sary amendment was enacted.307 Further evi-
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302. The applicant, a utility, may include private pipeline
and power companies as well as public entities. Interestingly,
interaction with the Tribes has not been particularly controver-
sial. Several Native American tribes in the region have been
intervenors in various adjudicative proceedings and have had
stipulations entered into the record. In the Cross Cascades
Pipeline Application (96-1) the Tulalip Tribe and the Yakama
Indian Nation were intervenors in the adjudicative proceedings.
The Yakama and the Olympic Pipe Line Company, stipulating par-
ties, had reached agreement on Olympic's proposed Columbia
River crossing. The pipeline route involved the Yakamas' usual
and accustomed hunting and fishing places. On May 12, 1999, the
Council entered Order No. 732, accepting the stipulation with
certain conditions. However, on May 18, the CFE filed an objec-
tion, asking the Council to reconsider and rescind its order. On
May 19, the WDOT also filed an objection. COUNCIL ORDER NO. 736,
CLARIFICATION OF COUNCIL ORDER NO. 732 (June 1999). The Tribes are
generally well-known for being protectors of the environment.
303. WASH. REV. CODE § 80.50.010 (1).
304. Rodgers Memo, supra note 204, at 1. The federal leg-
islation never reached fruition.
305. Haggard, supra note 85, at 607.
306. Id. at 612.
307. Letter from Lloyd A. Reed, Director, Enforcement
Division, U.S. Environmental Protection Agency District X, to
Nicholas Lewis, Chairman, Energy Facility Site Evaluation
Council 1-2 (Apr. 25, 1978).
dence of harmony is found in EFSEC's in-
house histories, which do not record any power
struggles in the federal/state arena.308
2. State and Local Relationships
The history of state and local jurisdictional
relationships is less smooth. However, in the
Early EFSEC Epoch, the principal point of fric-
tion was resolved definitively. When regula-
tions were developed following passage of the
1976 amendments, the Council notified all
state agencies that a certification signed by the
Governor confers the only approval required
from the state to construct an energy facility.309
Further, EFSEC proactively requested legal
review of a pending oil port application to
avoid overlooking any pertinent concerns.310
Responding to the Chairman of EFSEC in 1977,
the State Attorney General issued an opinion
stating that a certification signed by the
Governor would allow construction of an ener-
gy facility even though local zoning ordinances
prevented it.311 The Council's request was
prompted by an applicant, Northern Tier, which
petitioned the Council to preempt a county's
land use plans and zoning ordinances.312 The
State Attorney General Opinion conclusively
established that the Site Evaluation Council
may preempt the authority of local govern-
ments. While a public hearing is required to
determine compliance with county or regional
land use plans and zoning ordinances, certifi-
cation authorizes construction subject only to
conditions imposed by the Council.
3. State Agency v. State Agency
Unlike local land use requirements, the
statute leaves the relationship between state
agencies and the Council open to surmise.313
The Joint Legislative Task Force has recognized
this as an area calling for clarification.
Certainly, the history of state agency/EFSEC
relationships has been problematic. As early as
1972, a provision in Hanford No. 2's SCA held
that more than one permit or similar document
would be required of the applicant.314 TPPSEC
was referred to the state Department of
Ecology for water withdrawal permits outside
of the certification agreement.315 A contempo-
raneous comment evinces a lack of coopera-
tion in saying that "one member agency of
TPPSEC [the Department of Ecology] contin-
ues efforts to act independently of TPPSEC."316
Apparently, this state agency was reluctant to
cede authority to the newly established Siting
Council.
Generated by Application 96-1, the most
recent controversy over preemption centers on
the crossing of state land by a pipeline. The
pipeline route, as proposed, required ease-
ments through the following state parks: por-
tions of Iron Horse, Ginko, the Twin Falls
Natural Area of Olallie, and the Snoqualmie
Tunnel portion of the John Wayne Pioneer
Trail.317
When informed that certain agencies pro-
posed to hold separate proceedings at the
conclusion of EFSEC's adjudicatory proceed-
ing, should EFSEC recommend an SCA be
issued for the pipeline, Administrative Law
Judge Ernest Heller stated,
This statute taken on its face, implies
that EFSEC is the exclusive state
agency to determine whether a facility
should be located over state lands (the
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308. This is a interesting finding in the light of Bish's
assessment that Washington state is "subject to more federal reg-
ulation and federal preemption of state law than were the origi-
nal states" and the "constitution and organization of Washington
State government reflect even more distrust of the abuse of gov-
ernmental power by officials than is reflected in the U.S.
Constitution." BISH, supra note 269, at 39.
309. ESCHELS, supra note 37, at 7.
310. Id.
311. Wash. Op. Att'y Gen. No. 1 (1977). 
312. ESCHELS, supra note 37, at 31.
313. Rodgers, supra note 30, at 25. 
314. Haggard, supra note 214, at 8- 9.
315. Id. at 7-8. Certification approved by the Governor
authorizes withdrawal of public waters required for use in opera-
tion of thermal power plant. Wash. Op. Att'y Gen. No. 10 (1975).
316. Haggard, supra note 214, at 6-8.
317. Memorandum from Larry Fairleigh, Assistant
Director, Washington State Parks and Recreation Commission, to
Interested Parties, regarding OPL Cross Cascade Pipeline
Application 1-2 (Apr. 7, 1999) (on file with the authors); Interview
with Joan Thomas, President of WEC 1972-74, Former President
League of Women Voters, and Chair Washington State Parks and
Recreation Commission, in Seattle, Wash. (Dec. 3, 1999).
issue of compensation would presum-
ably be a separate matter). The Council
accordingly anticipated that it would
adjudicate whether it is in the public
interest for the proposed pipeline to
traverse any state land, after taking
into account evidence and arguments
presented by state agency owners and
other parties. The Governor would then
have the exclusive right to make a final
determination of this matter.318
He then requested statements from the par-
ties, supported by legal authorities, concerning
interpretation of statutes affecting the scope of
EFSEC's jurisdiction, in order to determine
whether a facility should be sited on state-
owned land.319
The applicant, Olympic Pipe Line
Company, argued that EFSEC and the
Governor already have the authority to require
state agencies and commissions to permit
energy facilities on state lands. Retention of
real estate authority by state agencies would
effectively nullify the one-stop permitting func-
tion established by the EFSEC statute and
could effectively prevent construction of an
energy facility on state land even when it was
allowed by the Council and Governor.320
The Agencies contended that authority to
grant or deny easements, rights-of-way, and/or
other real estate interests in state land along
the proposed pipeline route remains with the
agencies vested with management authority
and that the Governor's jurisdiction over state-
owned land is no different than that over pri-
vate.321 This is the point at which the question
of private property rights and eminent domain
issues becomes intertwined with the EFSEC
siting process. As explicated by the
Department of Parks and Recreation and the
Department of Natural Resources,
the regulator either requires that the
applicant own or control the project
site … or it conditions the regulatory
approval on the applicant obtaining
the property use rights necessary to
undertake the project. . . . In many
cases, applicants for EFSEC approval
of energy facilities have the power of
eminent domain. For example, corpo-
rations constructing oil or gas
pipelines have this authority pursuant
to RCW 81.88.020. Hence, at least with
respect to such energy facilities pro-
posed for construction on private
lands, the statutory scheme requires
that the applicant successfully negoti-
ate for the acquisition or use of the
property or forcibly acquire the proper-
ty or the necessary use rights via emi-
nent domain. . . .[T]hese rights are not
acquired in the certification process. . .
. In short, applicants for energy facility
certification must have or secure the
property rights necessary for undertak-
ing their projects.322
The Agencies further argued that had the legis-
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318. Memorandum from Ernest A. Heller, A. L. J., to Joseph
Shorin, Att'y Gen. Parks and Recreation, and Maryanne
McGovern, Att'y Gen. Dept. of Natural Resources, regarding
Olympic Pipe Line Company - Cross Cascade Pipeline Project
(Dec. 23, 1998).
319. Id. Judge Heller invited other state agencies similarly
situated to participate. Participants included State Parks and
Recreation Commission (State Parks), Department of Natural
Resources (DNR), Department of Fish and Wildlife (WDFW), and
the Department of Transportation (WSDOT) [hereinafter, The
Agencies]. Also weighing in were the Counsel for the
Environment, Snohomish County, King County, and American
Telephone and Telegraph Company (AT&T) and WorldCom
Network Service, Inc. (WorldCom). For convenience, the argu-
ments by the various parties will be considered collectively.
320. Response from Olympic Pipe Line Company to A.L.J.
Heller, regarding EFSEC Jurisdiction Over State Lands 3-4 (Jan.
28, 1999). 
321. Memorandum from Parks & Recreation and DNR, In
re Application No. 96-1, regarding State Agency Retention of Real
Estate Authority 1 (Jan. 8, 1999). 
322. Id. at 11-12.
lature intended to transfer management
authority over state land to EFSEC it would
have done so expressly, as has been done with
other state agencies.323
To date, the question of authority remains
unresolved. The advisory workgroup to the
Joint Task Force has been unable to agree as to
whether "EFSEC's exclusive authority extends
to preempting local governments and state
agencies when they are managing public prop-
erty."324 Consequently, the group produced no
recommendation on siting facilities on pub-
licly owned land.325 Reminiscent of EFSEC's
1977 approach regarding state and local pre-
emption issues, three members of the Joint
Legislative Task Force agreed to request a for-
mal opinion from the State Attorney General
"on the nature and extent of the preemption
authority under chapter 80.50 RCW."326
4. The Nature of the Beast
The nature of the preemption beast that
has evolved may very well depend on the eye of
the beholder. To the state agencies wishing to
retain complete control over their lands,
EFSEC may appear to be a drooling carnivore
ready to devour vital parts and limbs. To oth-
ers, the Council is an exotic species, intro-
duced into the landscape in 1970, foreign to a
state culture of citizen initiatives, public partic-
ipation, and nimbyism.327 The larger view may
show ecological balance in the broad panora-
ma of state policy. Due to mandated inclusive
representation of state interests, the Council
was designed to act as a unifying forum where
parochial departmental interest must be evalu-
ated against the composite needs of the
state.328
5. The Landscape of Reform
In the landscape of reform, the means of
effecting change are a crucial element. Viewed
collectively, selected episodes during EFSEC's
evolution offer interesting insights. In these
four evolutionary events (the origin of the
statute, the creation of the Counsel for the
Environment, the accretion of environmental
laws, and the rise of the preemptive power
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323. Id. at 10; see also Response from Washington
Department of Fish & Wildlife to A.L.J. Heller, regarding Interests
In Property 6 (Jan. 8, 1999). Reviewing the preemption section in
an early draft of the original statute shows that the wording is
almost identical to the contemporary version: 
Section 11. (1) If any provision of this act is in conflict
with any other provision, limitation, or restriction
which is now in effect under any other law of this state,
or any rule or regulation promulgated thereunder, this
act shall govern and control and such other law or rule
or regulation promulgated thereunder shall deemed
superseded for the purposes of this act. (2) The state
hereby preempts the regulation and certification of
thermal power plants sites and thermal power plants
as defined in section 2 of this act. Sec. 12 (1) Subject
to the conditions set forth therein any certification
signed by the governor shall bind the state or any of
its departments, agencies, divisions, bureaus, com-
missions or boards as to the approval of the site and
the construction and operation of the proposed ther-
mal power plant and any associated transmission
lines. (2) The certification shall authorize the person
or electric utility named therein to construct and oper-
ate the proposed thermal power plant and any associ-
ated transmission lines subject only to the conditions
set forth in such certification. (3) The issuance of a cer-
tification shall be in lieu of any permit, certificate or
similar document required by any department, agency,
division, bureau, commission or board of this state. 
S.B. 41-49, 41st Legislative Session (1970). As one might expect,
the WEC drafts did not contain preemption provisions. See Wash.
Envtl. Council Draft 1 (Dec. 15, 1969); Wash. Envtl. Council Draft
2 (Dec. 23, 1969); Wash. Envtl. Council Draft 3 (Jan. 5, 1970)(on
file with the authors); see also H.R. 41-194, 2d Extra Sess. (Wash.
1970); S. 41-282, 2d Extra Sess. (Wash. 1970). Like the Counsel for
the Environment provision, the controversy was not over the con-
tent of the provision, but whether or not it would be retained. The
fact that the final version contained both the Counsel for the
Environment and preemption reflects the balancing of interest
group positions. The WEC continued to oppose preemption argu-
ing against the adoption of WAC Chapter 463-28 preemption pro-
cedure rules in the late 1970s. WEC's position was that the legis-
lature intended the state to comply with local land use plans and
zoning ordinances. Letter from Gary Worthington, Executive
Director WEC, to the Energy Facility Site Evaluation Council (June
9, 1978) (transcript available in the University of Washington
Libraries, Archives Division).
324. Paper on Siting Facilities on Publicly Owned Land
prepared by the advisory work group and circulated at the meet-
ing in Olympia (Nov. 13, 2000) (on file with the authors).
325. See Id.
326. Draft Letter from Representatives Jeff Morris, Erik
Poulsen, and Brian Thomas to Attorney General (Nov. 13, 2000)
(copy in possession of the authors). The letter enumerated 2
questions. Question 1 asked for two clarifications of the phrase
"now in effect under any other law of this state, or any rule or reg-
ulation promulgated thereunder." Id. The three parts of the sec-
ond question regard the authority to determine the location of a
proposed facility on state lands, including federal trust lands
managed by the state. Id.
327. NIMBY is the acronym for Not In My Back Yard. 
328. Rodgers, supra note 30, at 24.
question), complexity and crisis are unifying
themes.
Complexity drives change. Complex regula-
tion figures prominently in the rationale for the
statute's genesis and in the consequences
engendered by the "geology of law." Less obvi-
ously, though still related to complexity, the
preemption question exposes the jurisdiction-
al conflicts within levels of government. Even
in a preemptive siting form that has existed for
thirty years, a straight path does not always lie
from application to outcome. The lessons from
the attempt to override complexity, the geolo-
gy of law, and the creation of a predominant
authority, all send a clear message to a legisla-
ture about to embark on statutory reform —
success is grounded in simplicity and adapt-
ability.329
Crisis drives change. Two kinds of crises
have produced significant change during
EFSEC's evolutionary history: environmental
degradation and energy shortfalls. The envi-
ronmental crisis produced the concept of a
Counsel for the Environment while the crisis of
insufficient power supply projections have
been a recurring influence throughout the
statute's history.
The Bellingham catastrophe cannot as yet
be credited with effecting statutory metamor-
phosis. However, the resulting activity in the
executive and legislative arenas has been sig-
nificant. The reform rhetoric has progressed
beyond safety considerations to include large
questions of energy policy. Moving from fossil
fuel sources of energy generation to the renew-
able resources of solar generators and wind
farms, also difficult to site, may further expand
EFSEC's jurisdiction.330 Legal geo-Darwinism
has served as a useful tool in identifying the
"three C's" that work to produce evolution in
Washington's energy facility siting statute:
complexity, crisis, and catastrophe.
IV. Conclusion
The Siting Council has served for thirty
years as a forum for resolving controversy and
a means of addressing siting cases that are
extraordinary in terms of size and complexity.
The statute has met the policy challenge set
forth in its opening section. Although certain
caveats remain, Washington State citizens
have had abundant, low-cost energy without
undue compromise of the state's environmen-
tal quality. However, as regulatory schemes are
apt to do, over time the system has grown
more complex.
The time has come to address EFSEC's
future. In the first year of the new century, the
legislature has directed a task force to review
current siting law with the goal of recommend-
ing statutory change to match modern realities
and the regulatory, environmental, technologi-
cal, and economic circumstances that current-
ly affect siting decisions. In the words of former
Governor Evans, from whose administration
the Act originated,
Statutes, no matter how good they are,
deserve rethinking at least once a gen-
eration, if not more often. Times
change, needs change, and we can fig-
ure out ways to do things better than
we knew how to thirty years ago. Most
acts and major new processes develop
a lot of barnacles after a period of time.
It's worthwhile going back, taking a
look, seeing what meets today's and
tomorrow's needs, not yesterday's.331
As the twenty-first century begins, review of the
statute is a timely undertaking. 
The history of EFSEC is a story about dif-
ferent kinds of change. Born in a time of ener-
gy crisis and environmental movements, the
statute has enjoyed a relatively placid and
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329. Ruhl, supra note 18, at 887. Factors that contribute to
system sustainability are stability, simplicity, and adaptability. Id.
Stability is the quality that "allows relationships within the sys-
tem at any one instant to remain close to the way they were the
instant before." Id. Simplicity allows "the relationships in the sys-
tem to easily determine components and rules for the system." Id.
"[A]daptability involves the ability to respond through feedback
and feed forward information." Id. Simplicity is not simply
uncomplicated rules. Id.
330. JOINT LEGISLATIVE TASK FORCE, THREE LISTS FROM WORK
GROUP MEETING -- SEPTEMBER 27, at 3 (Nov. 13, 2000).
331. Evans Interview, supra note 39.
incremental existence. In 1970, energy short-
ages were becoming a reality, and the environ-
ment was severely threatened. Now, the
Bellingham catastrophe, compounded by yet
another energy crisis, has again raised the
issue of energy facility siting high on the pub-
lic agenda. Whether or not EFSEC's stable exis-
tence can ride out a period of challenge and
scrutiny will serve as a test of its founding
body's wisdom and foresight. However, based
on the flexibility and prudence that has been
built into its authority over time, the prospects
are good for many more years of usefulness
and positive evolution.
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